PUBLIC

I\/\ODU LE PROCUREMENT

TRAINING FOR
IPA BENEFICIARIES

Review and remedies;
Combating corruption
F1 REMEDIES 1

USER NOTE FOR INTEGRITY IN
PUBLIC PROCUREMENT MATERIALS 45

F2 OECD PRINCIPLES
FORINTEGRITY
IN PUBLIC PROCUREMENT 46

F3 INTEGRITYIN
PUBLIC PROCUREMENT:
GOOD PRACTICE
FROM ATO Z 188



Review and remedies;
Combating corruption

Remedies

MODULE

Section 1: Introduction

Section 2: Narrative

Section 3: Exercises 32
Section4: The Law 35
Section 5: Chapter summary 43

F-1



MODULE SECTION 1
F INTRODUCTION

Review and remedies;
Combating corruption
Localisation: The structure and much of the commentary is generic and there will need to

PART be adaptations for local use. The notes in green highlight areas where particular attention

1 will need to be paid to local requirements. The notes in green are intended only as an aid to
localisation and are not intended to be an exhaustive list of procedures to be followed and
issues to be provided for.

Remedies

SECTION 11 OBJECTIVES

1 The objectives of this chapter are to explore, explain and understand:

1. The remedies available under EU law

2. Methods and principles of dealing with pre-trial complaints and legal action by
economic operators at contracting authority level

3. Legal principles and obligations

4. Progress of award procedures during pre-trial complaints as well as
during litigation

5. How economic operators view remedies

6. How problems can be avoided

12 IMPORTANT ISSUES
The most important issues in this chapter are concerned with the need to ensure that:

m Pre-trial complaints as well as legal action-related requests are dealt with
efficiently and quickly by the contracting authorities

m Sufficient time is allowed for remedies-related delays when planning the
procurement process

m The existence, conditions and deadlines of pre-trial complaint procedures as well
as of legal actions are fully disclosed to economic operators, so that they know
their rights in advance and may make use of them at the appropriate times, within
the deadlines and before the designated review bodies

This means that it is critical to understand fully:
m What remedies are available to economic operators

m The implications of remedies sought in the course of an award procedure, including
delays and interference with contracting decisions

m The approach of economic operators to remedies

If the above are not properly understood, the procurement process may be unduly delayed or
even cancelled.
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Introduction

LINKS

There is a particularly strong link between this section and the following modules or sections
Module B on organisation at the level of contracting authorities

Module E2 on advertisement of contract notices

Module E3 on selection (qualification) of economic operators

Module E5 on contract evaluation and contract award

Module E6 on transparency, reporting, informing tenderers, communication with
participants of the procedure.

RELEVANCE

This information will be of particular relevance to those procurement professionals involved
in the procurement planning, as they need to calculate delays related to remedies in their
expected date of completion of the award procedure. It will also be of particular relevance to
procurement officers who are responsible for receiving and deciding on complaints at any
point during the award procedure, as well as officers with the power to make procurement
decisions and sign contracts.

LEGAL INFORMATION HELPFUL TO HAVE TO HAND

Adapt for local use using the format below, including listing the relevant national legislation
and the key elements of that legislation. This section may need expanding to reflect
particular local requirements relating to setting award criteria. That may include adding
information relating to sub-threshold and/or low-value contracts.

Rules on remedies available to economic operators in the course of public sector
contract award procedures are found in Directive 89/665/EEC as amended by Directive
2007/66/EC.

Utilities

Rules on remedies available to economic operators in the course of utilities contract award
procedures are found in Directive 92/13/EEC as amended by Directive 2007/66/EC.
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SECTION 2
NARRATIVE

Adapt all of this section using relevant local legislation, processes and terminology.

INTRODUCTION

Remedies are legal actions available to economic operators participating in contract
award procedures, which allow them to request the enforcement of public procurement
regulations and their rights under those regulations in cases where contracting authorities,
either intentionally or unintentionally, fail to comply with the legal framework for public
procurement.

The legal framework on remedies is found in the following directives:

Directive 89/665/EEC regulates remedies available to economic operators during public
sector contract award procedures.

Directive 92/13/EEC regulates remedies available to economic operators during utilities
contract award procedures.

Both directives were amended by Directive 2007/66/EC. Thus, any reference in this module
to Directive 89/665/EEC (or to Directive 92/13/EEC concerning utilities) means as amended
by Directive 2007/66/EC.

All directives must be implemented in national law, which provides for the specific
procedural rules applying to remedies. Certain procedural rules are provided by the directives
themselves, and these rules will be referred to in relevant sections of this module F1.

The aim of the directives on remedies is to allow irregularities occurring in contract award
procedures to be challenged and corrected as soon as they occur, and to thereby increase
the lawfulness and transparency of such procedures, build confidence among businesses,
and facilitate the opening of local public contract markets to foreign competition. The
achievement of these objectives is sought by involving economic operators, as prime
beneficiaries, in the enforcement of procurement rules and enabling them to demand the
observance of their rights to lawful participation in award procedures.

It is important for economic operators to have mechanisms available to them to enforce
procurement rules. These mechanisms encourage them to monitor contract award
procedures and, eventually, to require that procurement rules be followed so that their
chances of being awarded a contract are not unlawfully diminished. Thus these mechanisms
both enhance the lawfulness of procedures and encourage competition.

It follows that all national remedies, so as to ensure the enforcement of procurement rules,
must be:

m clear and straightforward, i.e. understandable and easy to use by

economic operators;

m available to all economic operators wishing to participate in a specific
contract award procedure without discrimination, in particular on the grounds
of nationality;

m effective in preventing or correcting instances of unlawfulness on the part of
economic operators and/or contracting authorities.

F-4



MODULE

F

Review and remedies;
Combating corruption

PART

1

Remedies

SECTION

2

Narrative

It also follows, and is of particular relevance for procurement officers, that contracting
authorities should not only allow some time, when planning their procurement procedures,
for delays and disruptions resulting from remedies filed by economic operators, but should
also assist in the rapid and effective resolution of all possible disputes, both:

m before these disputes reach local review bodies (for example, by correcting the
irregularity themselves); and

m during litigation (for example, by providing all requested documents and
information in good time, to ensure the effectiveness of the review process).

This section will examine the remedies available, who may use them, what are the types of
review bodies before which remedies are sought and, most importantly, what is required of
contracting authorities and their procurement officers with regard to remedies. As this issue
largely concerns local laws, the focus will be on good practice requirements as well as on
interaction between contracting authorities and economic operators.

Sub-threshold / excluded contracts

Adapt all of this section for local use — using relevant local legislation, processes and terminology.
Briefly set out the requirements of the local legislation for sub-threshold contracts.

Directive 89/665/EEC does not apply to public procurement procedures relating to contracts
that are below certain set financial thresholds (‘sub-threshold contracts’).

Generally speaking, with regard to all contracts that fall outside Directive 2004/18/EC (the
Public Sector Directive), including but not limited to sub-threshold contracts, EU Member
States are free to introduce their own rules, and thus, if they wish, to make the remedies
provided in Directive 89/665/EEC available for all public procurement awards.

In any event, cross-border contracts falling outside the Directive 2004/18/EC are covered by
general EU law, such as the EC Treaty rules and principles. Therefore, for all legal action in
relation to procurement procedures for such contracts, the basic principles of all remedies to
enforce EU rules, i.e. the principles of equal treatment, non-discrimination, and effective legal
protection of all economic operators, must be respected in all cross-border contracts.

See also module D4 on excluded contracts and module D5 on applicable financial thresholds.
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RIGHT TO USE THE REMEDIES
Adapt this section for local use — using relevant local legislation, case law and terminology.

The remedies are available to any economic operator that has or has had an interest in
obtaining a particular contract and that risks or has risked being harmed by an alleged
violation of the applicable procurement rules.

This means that all economic operators that have expressed an interest in participating in
a contract award procedure — or might have done so if the contract had been advertised —
have the right to benefit from the available remedies.

Only an interest in obtaining a particular contract is required of the economic operator (and
not a possibility, probability or likelihood of winning the contract) in order to have the right
to use the remedies.

Who may be denied the standing to file for remedies (as applicable under local law)?

The standing required to file for remedies may be denied to any economic operator that
cannot establish harm as a result of the breach, i.e:

(@ Economic operators that could not possibly have been awarded the contract, for
example because they lack the critical technical qualifications, may be denied the right
to challenge the contract award.

(b) Economic operators that have not participated in the contract award procedure may
not be allowed to challenge contract award decisions. Such decisions cannot possibly
affect outsiders to the contract award procedure.

() Economic operators that have been excluded at earlier stages of the award procedure
(for example at the selection stage) may not have the standing required to challenge
decisions taken at later stages of the procedure (for example, the award decision). In
particular with regard to the right to challenge the contract award decision, according
to article 2a(2) of Directive 89/665/EEC the right to remedies may be denied to
those tenderers that have been informed by the contracting authority of the (prior)
decision concerning their exclusion and that decision has either been challenged
and found lawful or the time limit for challenging the decision has passed. The right
to challenge the award decision may also be denied to those candidates that were
informed by the contracting authority of the rejection of their applications prior to the
notification of the contract award decision. The contract award decision cannot affect
economic operators that have been previously and definitively excluded from the
procurement process.

(d) Economic operators that remain in the award procedure may not be allowed to
challenge at later stages of the procedure any defective decisions that may have been
taken at earlier stages of the procedure (for example, at the selection stage), for example
by alleging that defects in selection tainted the award decision since the winning
tenderer did not actually meet the selection criteria.

(e) Community groups, contractors’ trade associations, subcontractors, environmental
associations or other interested bodies may not have access to public procurement
remedies.
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(f) Members of consortia may not be allowed to act individually, i.e. local law may provide
that only all of the members of a tendering consortium acting together may bring an
action and not each member acting on its own. The action can also be dismissed if all
members of a tendering consortium act together but the application of one of them is
held to be inadmissible. This provision was accepted by the European Court of Justice
(ECJ) in case -129/04 [Espace Trianon SA and Société wallone de location - financement SA
(Sofibail) vs Office communautaire et régional de la formation professionnelle et de I'emploi

(FOREM), available at http://eur-lex.europa.eu.int/].

Generally, local laws on standing and on representation in legal proceedings are applicable
to the extent that they do not interfere with the rule that all economic operators with an
interest in obtaining a particular contract and that risk being harmed as a result of a breach
of the rules must have access to effective legal remedies.

TYPES OF REVIEW BODIES

Adapt all of this section for local use — using relevant local legislation, processes
and terminology.

Procurement cases are brought before a body that may be either a specialised procurement
tribunal or a regular court. EU Member States are free to choose between the two. Such a
choiceisimportant, since the speed, cost, outcome and frequency of the use of remedies will
depend on it. Briefly, the pros and cons of choosing either (a) the courts or (b) a specialised
procurement tribunal are as follows:

(@) Courts

Pros: Courts may have a better knowledge of general law. Also, they are usually better
acquainted with methods of interpretation and legal principles and are better able to
employ them.

Cons: The procedure before the courts tends to take longer, as they also hear other
cases and may lack specialized public procurement knowledge. For this reason, they
may possibly be more expensive than specialised tribunals.

(b) Specialised procurement tribunals

Pros: The procedure in specialised procurement tribunals is usually simpler as well
as quicker, since they have to deal exclusively with procurement cases. They tend to
be more aware of the realities of procurement and more familiar with contract award
procedures and related issues.

Cons: The specialised tribunals may not be very familiar with general law or legal principles.

If a specialised procurement review body is chosen, then there should be a right to appeal
its decisions to a different independent body, with properly qualified members and at
least some procedural rules. Article 2(9) of Directive 89/665/EEC sets out the requirements
that such an independent body must meet (refer to ‘The Law’ section).

Article 2(2) of Directive 89/665/EEC allows for different review bodies to be responsible
for different aspects of review. If this is indeed the local choice, usually it is the case that a
specialised procurement tribunal hears applications for interim relief and set-asides, and
the regular courts hear actions on damages.
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TYPES OF REMEDIES
Adapt this section for local use — using relevant local legislation, remedies and terminology.

In this section we will look at the available remedies. What contracting authorities (and
their procurement officers) should do with regard to remedies is dealt with separately in
section 2.6 below. In all of the sub-sections to this section, we will examine each type of
remedy, addressing the following points:

a) What does the remedy consist of?;

b) Where is the remedy brought?;

(
(
(0 Procedure;
(d) Measures that can be ordered;
(

e) Aim;

(f) Use (from the point of view of the contracting authority and of the
procurement procedure).

Complaints before the contracting authority or an authority supervising the
contracting authority

To encourage the settlement of disputes without recourse to legal action, local law may
require or allow the economic operator concerned, before filing a legal action with the
competent review body, to first seek review by lodging an ‘application for review' (ie.
complaint) with the contracting authority against an alleged infringement in a contract award
procedure. Complaints are not legal courses of action as such, as they are submitted prior to
the proceedings before review bodies. Depending on the specific facts and circumstances,
complaints can lead to enforcement of the law and to quick and early resolution of disputes.

(@) What does the complaint consist of?

A complaint is an application addressed to the contracting authority, containing the
economic operator's allegation of an infringement occurring in the course of the
contract award procedure and a request for the situation to be reviewed and corrected.
Complaints are lodged prior to legal proceedings before local review bodies. The
complaint may also refer to the economic operator’s right or intention to seek review
before the competent review bodies.

Depending on local legislation, complaints may be:

m optional, i.e. the economic operator may file a complaint, if it wishes, but no
consequences are attached to not filing; or

m compulsory, i.e. the economic operator must file a complaint if it
wishes to then proceed with legal action before local review bodies. In such
cases, legal action will be dismissed if a complaint has not been filed first, and
the procedure and deadlines for such filing are provided for in local law.
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(b)

(o]

(d)

(e)

According to article 1(5) of Directive 89/665/EEC, if the complaint is compulsory, then its
submission results in immediate suspension of the possibility to conclude the contract.
Local law may provide that this suspensive effect also applies to optional complaints. The
suspension allows the award procedure to go ahead, although the contract cannot be
concluded. Itis up to the contracting authority to assess whether it is safe to go ahead with
the procedure pending review of a complaint or, inversely, whether this may cause future
actions or decisions of the contracting authority to be tainted by the unlawfulness of the
challenged contracting decision, if it is found to be unlawful. This would also be a matter
of local law. It is suggested that it is best, if possible, to wait — see also section 2.6.7 below.

The suspension of the procedure cannot end until 10 calendar days have passed from
the day following the date of the contracting authority’s reply concerning the complaint,
if fax or e-mail was used for this purpose by the contracting authority. If other means
of communication were used, the suspension cannot end until 15 calendar days have
passed from the day following the date of the contracting authority’s reply concerning
the complaint or at least 10 calendar days from the day following the date of receipt by
the complainant of the contracting authority’s reply with regard to the complaint. The
same deadlines apply if the contracting authority did not reply to the complaint, and
the period of suspension begins on the day following the deadline date by which the
contracting authority should have replied but did not.

Where is the complaint brought?

This depends on local legislation. Complaints are generally submitted to the contracting
authority, and possibly to a special review panel within the contracting authority that
has been designated for this purpose.

Procedure

The complaints procedure depends on local legislation. It can have an informal or formal
character (with specific rules applying). If the complaint is a compulsory prerequisite
for legal action, then local law will provide for at least some filing requirements and
deadlines.

Measures that can be ordered

If the complaint is accepted, the contracting authority will try to correct the breach by
undertaking all due actions, for example by allowing an economic operator that fulfils
the set selection criteria to remain in the procedure (and thereby correcting an unlawful
exclusion decision).

Aim
The aim of pre-trial complaints is to give the economic operator the opportunity to
explain its case and to allow the contracting authority the possibility — if it has accepted

the complaint — of either convincing the economic operator that no breach has occurred
or, alternatively, correcting the breach before the matter reaches the courts.
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Complaints can prove to be very useful because they can lead to quick and inexpensive
resolution of disputes. In particular where breaches are caused by negligence, the
contracting authority usually tries to correct the breach, and thus disputes are resolved

Combating corruption
quickly and inexpensively for both sides. Alternatively, if no breach has occurred, the
P contracting authority is given the opportunity to explain this situation to the affected
‘I economic operator, presenting the arguments for its position. An adequate explanation
may convince the economic operator and prevent further legal action.
Remedies L : o
There may also be drawbacks to the availability of complaint procedures which in some
member states can be time-consuming and not very effective.
SECTION
2 242 Interim measures
Narrative (@) What do the interim measures consist of?

(b)

(o]

Interim measures are provisional measures taken against the contract notice and any
contracting decision, including the contract award decision.

Article 2(3) of Directive 89/665/EEC provides that while an application for interim measures
is pending against the contract award decision, the contract cannot be concluded until
the review body has decided either to authorise or not the application of interim measures
(including the further suspension of the conclusion of the contract) or to judge the merits
of the case (i.e. whether or not to set aside the contract award decision). The suspension is
to last at least until the expiry of the standstill period applicable to contract award decisions,
examined below under 2.4.4. Applications for interim measures against other contracting
decisions do not necessarily, in themselves, have an automatic suspensive effect.

Where are the interim measures brought?

An application for interim measures is brought before the competent local court or
procurement tribunal.

Procedure

The procedure for interim measures depends on local legislation, which sets out the
filing rules, deadlines, and notifications to other candidates or tenderers. Since the aim
of interim measures is to provide a quick provisional resolution to a dispute, the time
limits are usually tight. For the same reason, procedural rules (for example, concerning
evidence) should be light. Local law must allow for the application for interim relief to
be made without requiring a prior application to set aside the contracting decision
(G236/95 Commission v Greece available at http://eur-lex.europa.eu.int).
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(d)

(e)

(f)

According to article 2c of Directive 89/665/EEC, the deadline for submitting an application
for review (therefore also for interim measures) must be at least 10 days from the day
following the date on which the contracting authority sent the contracting decision
to tenderers or candidates, if fax or e-mail was used. If the contracting authority used
other means of communication (such as post) to transmit the contracting decision, the
deadline date must be at least 15 days from the day following the date of dispatch of
this decision or at least 10 days from the day following the date of receipt of this decision
by the tenderers or candidates. If no notification is required (for example, if the dispute
concerned specifications set in the contract notice), then the deadline is at least 10 days
from the date of publication of the contract notice.

Days are calendar days, not working (business) days. Local law may allow for longer
deadline periods.

Measures that can be ordered
The following interim measures can be ordered:

m Suspension of the implementation of any decision taken by the
ontracting authority

m Suspension of the whole contract award procedure

m Provisional correction of the breach (this depends on local law and is
rather unusual)

Aim

Interim measures aim to prevent the creation of unalterable situations and, before a
final decision is reached on whether a contracting decision is unlawful and must be set
aside, to avoid the continuation of the contract award procedure without an economic
operator that would otherwise have been able to participate and possibly be awarded
the contract. (The amending Directive 2007/66/EC provides for automatic suspension
of the contract award where legal proceedings are brought.) These aims may only be
achieved if the local legal system provides an effective possibility of obtaining interim
relief (therefore relevant procedures are neither too complex nor too slow) and if the
competent review body is not reluctant to grant interim relief as a matter of principle.

Use

The fact that legal action has been instituted means that the matter is out of the hands
of the contracting authority, which can only try to argue its case. It is therefore best
that matters are resolved, to the extent that they can be, during pre-trial complaints
brought by economic operators. However, applications for interim measures are by far
the most useful legal remedy because decisions on such measures are taken rapidly, and
therefore economic operators as well as procurement officers may continue relatively
quickly with the award procedure.
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Setting aside of contracting decisions

(a)

(b)

(o]

(d)

What does the set-aside remedy consist of?

The application for the set-aside remedy cancels or renders ineffective a contracting
decision taken unlawfully or otherwise corrects an unlawful situation. In particular with
regard to the award decision, see below section 2.4.4.

Article 2(3) of Directive 89/665/EEC provides that, while the application for a set-
aside remedy is pending against the contract award decision, the contract cannot be
concluded until either the review body has taken a decision on interim measures or on
the merits of the case (i.e. on whether or not to set aside the contract award decision).
The suspension is to last at least until the expiry of the standstill period applicable to
award decisions, examined under 2.4.4 below. Applications for the setting aside of other
contracting decisions may not necessarily, in themselves, have an automatic suspensive
effect (although interim measures may of course always be applied for and granted).

Where is the application for a set-aside remedy brought?

An application for a set-aside remedy is brought before the competent local court or
procurement tribunal.

Procedure

The procedure for a set-aside remedy depends on local legislation, which sets the filing
rules, deadlines, and notifications to other candidates or tenderers.

According to article 2c of Directive 89/665/EEC, deadlines to apply for a set-aside must
be at least 10 days from the day following the date on which the contracting authority
sent the contracting decision to tenderers or candidates, if fax or electronic means
was used. If the contracting authority used other means of communication (such as
post) to transmit the contracting decision, the deadline date must be at least 15 days
from the day following the date of dispatch of this decision, or at least 10 days from
the day following the date of receipt of this decision by the tenderers or candidates.
If no notification is required (for example, if the dispute concerns specifications set in
the contract notice), then the deadline date must be at least 10 days from the date of
publication of the contract notice.

Days are calendar, not working (business), days. Local law may allow for longer deadline
periods.

Measures that can be ordered

For a set-aside remedy, the following measures can be ordered:

m Removal of discriminatory technical, economic or financial specifications in
the contract notice, tender documents or any other document relating to the
contract award procedure;

m Annulment of an unlawful contracting decision

m Positive correction of any unlawful document or contracting decision, for
example an order of the contracting authority to amend or delete an unlawful
clause in the tender documents or to reinstate an economic operator that had
been unlawfully excluded.
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(e)

(f)

Local review bodies usually do not review the soundness of the contracting authority’s
decisions or the way in which the contracting authority reached such decisions.
They only examine whether the contracting decision was reasonable or whether
the contracting authority committed a serious error (especially whether it obviously
misused its discretion in setting a specification, selecting a candidate or awarding a
contract). This role is consistent with the aim of Directive 89/665/EEC, which is to allow
review bodies to check whether contracting decisions are well-founded and supported
by evidence, but not to ‘re-decide’ a contracting decision, which is within the scope of
the contracting authority’s discretion. Review of reasonableness is particularly important
in the context of procedures where the contract is awarded to the most economically
advantageous offer, as in that case the discretion of the contracting authority is wide,
since it decides and applies the criteria constituting an advantageous offer, and there is
therefore a probability of abuse of discretion. However, such a review must be limited
to a reasonableness’ test, as otherwise it might lead to speculative litigation aimed at
convincing the review body to second-guess the decision of the contracting authority.
Localisation required.

Aim
The aim of set-asides is to correct proven irregularities. It goes without saying that this
aimis only achieved if the local legal system provides an effective possibility of cancelling

an unlawful specification or contracting decision and if the competent review body
reviews the reasonableness of (but not the choices made by) contracting decisions.

Use

For set-asides, as for interim measures, the fact that legal action has been instituted means
that the matter is out of the hands of the contracting authority, which can only try to
argue its case. The whole procedure, up to and including a decision to set (or not to) aside
a contracting decision, can be time-consuming. From the point of view of contracting
authorities, therefore, this remedy can cause long delays in their award procedures, which
is why it is best if matters can be resolved, to the extent that they can, during the review
of pre-trial complaints brought by economic operators. From the point of view of the
lawfulness of the award procedure, the set-aside is a useful remedy, as it can correct an
infringement, provided that review bodies use their powers reasonably.

Directive 89/665/EEC allows local legislation to stipulate that public procurement
contracts that have been concluded may not be set aside in certain cases where an
alternative sanction is applied. In that case, the rights of economic operators and the
powers of the local review body are limited to asking for, and awarding, compensation
to economic operators for any harm caused to them by infringements of the public
procurement rules. This provision makes sure that concluded contracts are not affected
and that performance can take place immediately following conclusion, notwithstanding
any defects of the procedure leading up to the conclusion. However, there have
been many instances of abuse of this option by contracting authorities. In particular,
contracting authorities have been quick to conclude contracts, knowing that, as soon
as they were concluded, such contracts would be allowed to stand, even if the award
procedure was unlawful. It was therefore important to provide for the challenging of
contract award decisions, so as to ensure that contracts would ultimately be awarded to
the tenderer that had made the best offer.
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Alcatel case - Judgment of the ECJ on the distinction between award decision and
conclusion of contract and on challenging an award decision

(&81/98, Alcatel Austria AG and Others, Siemens AG Osterreich, Sag-Schrack Anlagen

Technik AG v. Bundesministerium fiir Wissenshaft und Verkehr, available at
http://curia.europa.eu/jcms/jcms/)

Facts

In 1996 the Austrian Federal Ministry of Science and Transport ran an open procedure for
the supply, installation and demonstration of hardware and software components of an
electronic system for automatic data transmission on Austrian motorways.

Under Austrian law, the contract between the contracting authority and the tenderer was
concluded when the tenderer received notification by the contracting authority of the
acceptance of its offer. The contracting authority did not have the obligation to notify the
other tenderers of its intention to award the contract before it notified the successful tenderer.
Therefore other tenderers did not have the opportunity to challenge the award decision
before the contract was concluded. Also, in Austria concluded procurement contracts could
not be reversed. Unsuccessful tenderers in award procedures in which the award decision
was taken unlawfully could only seek compensation.

On 5 September 1996 the contract in question was awarded to one of the tenderers and was
signed on the same day. The other tenderers learned of the contract through the press. They
then applied to the Austrian Bundesvergabeamt (the Austrian Federal Procurement Office,
competent for hearing applications for set-aside and interim measures) to review the award.
The Federal Procurement Office requested the ECJ to give a preliminary ruling on several
issues concerning the interpretation of Directive 89/665/EC.

The first preliminary question was whether EU Member States were obliged, under Directive
89/665/EC, to provide for the remedies of set-aside and interim measures against the award
decision, notwithstanding the possibility provided for in the Directive of limiting the available
remedies to compensation for damages after a contract was concluded.

Decision:

The ECJ ruled that Directive 89/665/EC should be interpreted to mean that EU Member
States had to ensure that the remedies of set-aside and interim relief could be used against an
award decision. According to the ECJ, Directive 89/665/EC sought to reinforce the effective
enforcement of the procurement rules, in particular at a stage where infringements could
still be rectified. The award decision was the most important contracting decision, and it
had to be possible to have it suspended or set aside. Therefore, the award decision and
the conclusion of contract had to be distrinct, and the award decision had to be open to
challenge, notwithstanding any local rules to the effect that concluded contracts could not
be reversed.
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The ECJ was silent on the way in which EU Member States should fulfil this obligation and
whether there should be a delay between the award decision and the conclusion of the
contract or the length of such a delay. Instances of contracts being concluded without any
possibility of challenging the award decision beforehand, continued to occur. For this reason,
in late 2007, Directive 2007/66/EC was adopted to amend Directive 89/665/EEC (as well as
Directive 92/13/EEC on remedies in utilities award procedures). Among other provisions,
the new Directive 2007/66/EC set out the requirement for a standstill period between the
contract award decision and the conclusion of the contract with the successful tenderer and
established the right to challenge the award decision.

Directive 2007/66/EC and the standstill period

Adapt all of this section for local use — using relevant local legislation, processes and
terminology.

Directive 2007/66/EC requires public authorities to wait for a certain number of days between
the contract award decision and the conclusion of the contract with the successful tenderer.
This standstill period allows rejected tenderers to challenge the contracting authority’s
decision not to award the contract to them, if they think that such a decision was unlawful,
and therefore to prevent the contract from being concluded on the basis of an improper
award decision.

Not only during the standstill period but also during legal proceedings, instituted by means of
either an application for interim measures or an application to set aside the contract award
decision, and until the review body has issued a decision, the contracting authority may not
conclude the contract, according to article 2(3) of Directive 89/665/EEC.

Concluded vs signed contracts

It is important for contracting authorities to remember that what is required is to allow for
a standstill period before the contract is concluded, ie. before the contract is performed.
Signature of the contract is immaterial, especially taking into account that under several legal
systems a contract is concluded before it is actually signed, for example when the award
decision is notified to the successful tenderer.

According to article 2a(2) of Directive 89/665/EEC, local law may provide that contracting
authorities do not have to observe the standstill period (or notify the award
decision) where:

m the decision is for the award of specific contracts under a framework agreement
or a dynamic purchasing system;

m there is no obligation under Directive 2004/18/EC to publish a contract notice;

m there is only one tenderer/candidate left at the award stage of the procedure; in
that case, there are no other persons remaining in the award procedure with an

interest or right to challenge the contract award decision and to benefit from the
standstill period.
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If subsequently the derogation from the standstill period is found to be faulty, because
either the specific contracts under a framework agreement or dynamic purchasing system
have been awarded in violation of the applicable rules or a contract notice should have
been published (but was not), the concluded contract is not protected, and review bodies
are required to render it ineffective — see below under (d).

(a)

(b)

Notification requirement

As soon as contracting authorities have made an award decision, they must notify all
tenderers or candidates, including unsuccessful ones, of this decision and then allow
a certain number of days to pass before they actually conclude the contract. The
notification must include a summary of the reasons for this decision, as set out in article
41(2) of Directive 2004/18/EC, and in particular the name of the successful tenderer and
the characteristics and relative advantages of the tender selected; certain information
may be withheld. For the applicable information requirements under article 41 of
Directive 2004/18/EC, see below in section 2.6.3. The exact duration of the standstill
period must also be mentioned in the notification, so that tenderers/candidates know
how much time they have to challenge the award decision, if they wish to do so.

Tenderers or candidates that were duly excluded or rejected previously do not have
legal standing to challenge the award decision, and there is no requirement to notify
them of the award decision. On this issue, see section 2.2. above.

Length of standstill period

According to article 2a(2) of Directive 89/665/EEC, the standstill period must last at least
10 days, starting from the day following the date on which the contracting authority
sends the notification of the contract award decision to tenderers or candidates, if
fax or electronic means is used. If the contracting authority uses other means of
communication (such as post) to send the notification of the contract award decision,
then the standstill period must last at least 15 days, starting from the day following the
date of dispatch of the notification of the contract award decision, or at least 10 calendar
days starting from the day following the date of receipt by tenderers or candidates of
the notification of the contract award decision.

These standstill periods are only the minimum requirements: local law may provide for
longer (but not shorter) periods.

The shorter the standstill period, the more quickly the contract will be concluded, and
SO contracting authorities may opt to use fax or electronic means such as e-mail to take
advantage of the shorter standstill period.

Days are calendar days, not business (working) days.

During this standstill period, rejected tenderers can apply for the review of the award
decision, either first by the contracting authority (i.e. using a complaints procedure) and/
or directly before the review body, asking for interim measures or for the setting aside
of the award decision. This choice depends on whether there are pre-trial complaints
under local law and whether these complaints are optional or compulsory prior to the
use of other remedies.
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Good practice note

It is useful to include in the notification material all documents supporting the award
decision, such as opinions or recommendations by the tender evaluation panel. Requests for
disclosure of supporting documents, as applicable under local law, may lead to an extension
of the standstill period.

(0

(d)

Direct awards

When a contracting authority considers that it has the right to directly award a contract
without publication of a contract notice, then under article 2d(4) of Directive 89/665/
EEC, it may publish a simplified notice in the Official Journal of the European Union
(OJEU) of its intention to award the contract and may also observe a standstill period
of at least 10 days starting from the day following the date of publication of the notice
before concluding the contract. If this procedure is followed, then the contract may be
concluded without any risk of ineffectiveness. There is a new standard form Notice for
this voluntary publication which can be accessed from the simap website.

Ineffectiveness of concluded contracts

Article 2d(1) of Directive 89/665/EEC provides that local review bodies are to set aside
or otherwise render ineffective a concluded contract when that contract has been
concluded:

m without the contracting authority publishing a contract notice and
without running an award procedure, despite an obligation to do so under
Directive 2004/18/EG;

m without the observation of a standstill period for the award of specific
contracts under a framework agreement or dynamic purchasing system and
this award therefore breaches the relevant applicable rules under
Directive 2004/18/EC;

m during the automatic suspension period when a pre-trial complaint is s
ought against any contracting decision or during the standstill or suspension
period throughout legal proceedings against contract award decisions,
if the tenderer claiming to have been harmed is deprived of asking for interim
measures or for the setting aside of the concerned contracting or award decision
and the rules of Directive 2004/18/EC have been breached and the concerned
tenderer’s chances of obtaining the contract have been affected as a result.

The ineffectiveness sanction was adopted to prevent contracting authorities from
hastening to conclude contracts, even in violation of the standstill or suspension periods
or of basic procurement rules, assuming that they would be immune to any sanctions
following conclusion of these contracts. It was intended to incite procurement officials
to be very careful when applying the procurement rules. The risk of termination of
unlawfully concluded contracts is a serious one. There is also a serious risk that the
successful tenderer, for which the contract has been terminated in this way, would seek
damages under local contracts law.
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The legal action to set aside a signed contract (in the case described above) would be
instituted by a tenderer claiming to be harmed as a consequence. Deadlines and procedures
for such a request are governed by local law. However, minimum deadlines are 30 calendar
days, starting from the day following the date of publication of the contract award notice
(this notice must include a justification of the award of the contract without prior publication
of a contract notice, if that was the case) or of the notification to tenderers/candidates by
the contracting authority of the conclusion of the contract, provided that a summary of the
reasons for the award decision were mentioned in the notification (see below in section 2.6.3.
the relevant information requirements of Directive 2004/18/EC). Otherwise, deadlines may be
extended. If no contract award notice was published or if there was no notification transmitted
to tenderers/ candidates, the minimum deadline for legal action against a concluded contract
is six months from the day following the date of conclusion of the contract.

These deadlines are only the minimum requirements; local law may provide for longer (but
not shorter) periods.

Depending on local law, the setting aside of a signed contract may be retroactive (ie.
all contractual obligations, including those already performed, are to be cancelled, and
the tenderer and contracting authority must settle their relationship under local rules) or
prospective (ie. only future and unperformed contractual obligations may be annulled). In the
case of prospective cancellation, there must also be other penalties, such as fines imposed on
the contracting authority, in accordance with article 2d(2) of Directive 89/665/EEC.

Unlawfully concluded contracts may be maintained, if the cumulative conditions are not
met, i.e. breach of the standstill or suspension periods and breach of the rules of Directive
2004/18/EC, and possible harm of chances of obtaining the contract. Then, depending on
local law, review bodies may have the discretion of deciding not to render ineffective an
unlawfully concluded contract.

According to article 2d(3) of Directive 89/665/EEC, discretion may be granted to review bodies
if they find that there are overriding reasons related to a general interest in maintaining the
contract. This discretion must be used with care, as it is provided as an exception to the
general rule that unlawfully concluded contracts must not be maintained.

Economic reasons — such as costs arising from delays in carrying out the project, restarting
of the award procedure, changing of the contractor, or damages that may be sought by
the successful tenderer of the cancelled contract — cannot be taken into account by review
bodies, and contracting authorities therefore should not, and cannot, rely on them.
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In cases such as those cited above, where unlawfully concluded contracts are allowed to

sta
for

nd, or in cases where the cancellation of an unlawfully concluded contract applies only
the future, i.e. not retroactively, the following alternative penalties must be imposed, in

accordance with article 2e(2) of Directive 89/665/EEC:

or

m Fines imposed on the contracting authority: Such fines must be adequately high
in order to punish the unlawfulness. Their amount should take into account both the
seriousness of the breach as well as the contracting authority’s conduct. The harmed
tenderer is entitled to ask for compensation in any case.

m Shortening of the duration of the contract.

Damages

(a)

(b)

(0

(d)

(e)

(f)

What do damages consist of?

The compensation of economic operators harmed by an infringement of the public
procurement rules should be available.

Where is the remedy brought?

Claims for damages are brought before the local review body. Often, even if there is a
procurement tribunal, the local review body will hear applications for interim measures
and/or set-asides, while the regular courts will hear claims for damages.

Procedure

The procedure for bringing claims for damages depends on local legislation, which
sets the filing rules, deadlines, requirements of proof, and extent of compensation (for
example, the conditions under which tendering costs can be recovered).

Measures that can be ordered

The measures that are ordered if a claim for damages is successful is the compensation
of all harms suffered by the economic operator, which usually includes actual costs
incurred and, exceptionally, lost profits. The compensation must be full =however, it is
very difficult to establish the extent of the damage suffered in a competitive process.

Aim
This remedy aims to compensate harmed economic operators.

Use

This remedy does not interfere with the contract award procedure, its progress or
conclusion. It is of use to economic operators but is not used very often because it is
difficult to prove actual harm and therefore difficult to be granted compensation. The
award of damages as a result of an irregularity occurring in a contract award procedure
would be relevant for the audit of award procedures by local audit bodies.
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2.5

251

252

GENERAL PRINCIPLES TO BE OBSERVED BY REVIEW BODIES AND
CONTRACTING AUTHORITIES WITH REGARD TO REMEDIES

Adapt all of this section for local use — using relevant local legislation, processes and
terminology.

The general principles below must be observed by local review bodies as well as by
contracting authorities, which are obliged to follow the law (including legal principles) in
their procedures.

Non-discrimination

Access to remedies should be open to all economic operators without discrimination,
especially on grounds of nationality. Also, remedies to enforce EU public procurement rules
and their conditions (procedural rules, such as deadlines and filing requirements) should
be at least as favourable as those available to enforce domestic procurement rules. This
principle is expressly stated in article 1(2) of Directive 89/665/EC.

The procedural rules themselves are a matter for local law to decide, on condition that the
rules of Directive 89/665/EC as well as the legal principle of non-discrimination (@and that
of effectiveness, examined below) are complied with. If there are no remedies to enforce
domestic procurement rules, then remedies for the enforcement of EU public procurement
rules only have to comply with the rules of Directive 89/665/EC, as well as with the legal
principle of effectiveness, since there is no scope for the application of the principle of
non-discrimination.

From the point of view of contracting authorities, the principle of non-discrimination mainly
means that they should treat all economic operators in the same manner, in particular with
regard to their actions and duties, as set forth in section 2.6. below.

Effectiveness

Remedies must have sufficient power to ensure observance of EU public procurement rules,
i.e. they must be effective.

This means that contracting authorities should try to facilitate the proper conduct of all legal
procedures and should always comply with decisions concerning remedies.

One aspect of remedies that is extremely important in procurement is speed. The importance
of speed is stressed in article 1(1) of Directive 89/665/EEC, which states that “decisions taken
by the contracting authorities may be reviewed effectively and, in particular, as rapidly
as possible...".

In practice, for contracting authorities this means that even if there are no maximum
deadlines within which they must respond to requests for information, complaints, etc., they
must nevertheless in practice try to ensure speed by giving priority to dealing with such
requests and to responding quickly.

More detailed information on the duties of contracting authorities is set forth in section 2.6.
below.



MODULE

F

Review and remedies;
Combating corruption

PART

1

Remedies

SECTION

2

Narrative

253 Transparency

26

261

Transparency in the context of remedies and review procedures means, as far as the
contracting authority is concerned, that through the tender documents themselves as
well as in the notifications of contracting decisions, maximum information is provided to
economic operators on:

B rights to remedies under the law, in particular remedies having to do with the
conduct of the award procedure, i.e. interim measures and set-aside applications;

m relevant procedural rules, in particular deadlines and names of persons/
committees receiving pre-trial complaints within the contracting authority; and

m all information on how contracting decisions were reached, to the extent that this
information is relevant to economic operators.

More detailed information on the duties of contracting authorities is set out in section 2.6.
below.

WHAT IS REQUIRED BY CONTRACTING AUTHORITIES WITH REGARD
TO REMEDIES?

Adapt all of this section for local use — using relevant local legislation, processes and
terminology.

Some of the directions to contracting authorities that follow are legal duties arising from EU
Directives or from the case law of the ECJ or the Court of First Instance. However, many of
the directions are good practice rules. Where relevant, the applicable EU legal rules will be
mentioned.

In many of the areas examined below, there will be local rules applicable to public
authorities, defining the due manner of exercising their duties and specifying their powers
and obligations in communicating with their counterparts (economic operators, tenderers
and contractors), as well as relevant response, disclosure and co-operation rules. All such
local rules should be observed.

Notification of available remedies in tender documents

It is very helpful if the tender documents clearly explain the remedies available to economic
operators (both pre-trial complaints, if any, and legal actions), by summarising local law and
including a reference to the applicable rules.

In particular with regard to pre-trial complaints, the tender documents should mention
where to file such complaints (for example, with the competent committee and/or contact
person in the contracting authority) and the forms of submission of complaints (for example,
if submission of a complaint by fax is allowed).

F-21
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26.2

26.3

Drafting of detailed and reasoned contracting decisions

All contracting decisions should set out clearly the grounds, manner and method that
provided the basis on which each contracting decision was reached.

This information enables economic operators to understand the contracting decision and to
make an informed opinion as to whether the decision was lawfully reached. If they consider
that it was unlawful, then a detailed contracting decision would allow them to defend
their rights and to prepare a reasoned and relevant complaint or action, which would then
possibly allow the contracting authority to correct any involuntary mistakes that it had made.
If, on the other hand, the contracting decision was lawful, the fact that it was reasoned
and clear would dissuade economic operators from bringing unfounded complaints on the
off-chance that the review body might take a different view from that of the contracting
authority. As mentioned above in section 2.4.3. on the remedy of set-aside, persons sitting
on review bodies, whether they be procurement tribunals or courts, are neither interested
in nor empowered to second-guess contracting decisions and only can — or want to — make
sure that the law is complied with.

Also, detailed contracting decisions enable supervisory authorities or audit bodies to exercise
their duties.

Informing promptly and fully all tenderers or candidates of all contracting
decisions (including the decision to abandon the award procedure) and of the
general progress of the award procedure

Article 41(1) of Directive 2004/18/EC provides that contracting authorities should inform
as soon as possible all candidates or tenderers of all decisions concerning the award of a
contract, including the decision (and the underlying reasons) not to award the contract or
to restart the procedure. Such a notification requirement should apply to all contracting
decisions and therefore include decisions reached at the selection stage as well as other
interim contracting decisions. See also module E6 on transparency and communication
between the contracting authority and economic operators.

Usually, the time of notification of any contracting decision (including the decision not to
award or to restart the procedure) is the starting date for the calculation of deadlines under
local laws for the submission of complaints and/or legal remedies. This means that the
contracting authority has an interest in notifying all economic operators as quickly as possible
and at the same time of all contracting decisions so that deadlines start running, in order
to see if there are any challenges and, if not, to lawfully proceed with the award procedure
or conclusion of the contract or to relaunch the procedure. Economic operators that bring
complaints outside such deadlines will normally be time-barred under local laws, and their
complaints or legal remedies will be dismissed.

Care should be taken to contact tenderers at their correct addresses and contact persons, as
stated in their tenders. Failure to observe this simple procedure would normally lead to an
extension of deadlines for lack of proper notification.

Article 41(2) of Directive 2004/18/EC imposes a specific obligation on the contracting
authority to indicate as soon as possible, on written request from the party concerned, the
reasons why an application or tender was rejected. The time for the contracting authority’s
reply to such a request may not exceed 15 calendar days under any circumstances. See also
module E6 on transparency and communication between the contracting authority and
economic operators.
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Stating the reasons for the decision rejecting a tender

Adia Interim /Strabag cases - Judgments of the Court of First Instance (CFI)

T-19/95 Adia Interim SA v Commission of the European Communities, available at
http://eur-lex.europa.eu.int/

Facts

The European Commission published an open invitation to tender for the conclusion of a
framework agreement with three employment agencies for the supply of agency staff. In
the contract notice, three award criteria were set, one of which was price.

Adia Interim was such an employment agency. It was at the time the main supplier of agency
staff to the Commission and had worked well with the Commission. Adia Interim placed a
tender in response to the contract notice. However, the tender contained a systematic error
in the calculation of the offered price, which the selection committee of the Commission
detected in the course of assessing the tenders. The Commission did not contact Adia
Interim to correct this error. As a result of the error, Adia Interim was placed in tenth position
and its tender was rejected. The Commission informed Adia Interim of the rejection of its
tender by letter, without stating the reasons for the rejection; it only stated in the rejection
letter that “following an in-depth comparative study of the tenders.... the Commission
Adia Interim asked by letter to be
informed of the reasons for the rejection. The Commission by letter dated 15 days after the

considered that it was unable to accept your proposal”.
rejection letter explained to Adia Interim of the whole selection and award process and
informed Adia Interim of the names of the three successful tenderers. However, it did not
spell out the exact rejection reason (i.e. the calculation error that had made its price more
expensive and therefore its tender less competitive than those of other tenderers).

Adia Interim applied to the Court of First Instance (CFl) to annul the Commission’s decision
rejecting the Adia Interim’s tender and to annul the Commission’s decision to award the
contract to the three successful tenderers, pleading, on the one hand, that the Commission
had a duty to state the precise reasons for the rejection in the letter of rejection and that
the Commission had breached this duty. Adia Interim pleaded, on the other hand, that the
Commission, by not asking it to clarify the systematic calculation error in the tender, had
infringed the principles of equal treatment of tenderers and of sound administration.

What is relevant to our analysis is Adia Interim'’s first plea, i.e. the Commission’s duty, as the
contracting authority, to state the precise reasons for the rejection of Adia Interim’s tender in
the letter of rejection.

Decision:

The CFl ruled that contracting authorities had an obligation vis-a-vis eliminated tenderers
to state the reasons for the rejection of their tenders. However, they would have fulfilled
this obligation if they had first immediately informed eliminated tenderers of the fact that
their tenders had been rejected, by means of a simple communication that did not set out
any reasons, and had subsequently provided tenderers that had made a special request to
that effect with a reasoned explanation within 15 days. The fact that tenderers received a
reasoned rejection decision only if they had made a special request did not deprive them
of legal protection, as deadlines for legal challenges (in the case before the CFl) started after
notification of the reasoned decision.
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The CFl also ruled that the Commission’s second ‘reasoned’ letter had provided sufficiently
detailed reasons for the rejection of Adia Interim'’s tender to allow the legal challenge of the
award decision because it confirmed that the tender was less economically advantageous
than the winning tenders.

In Case T-183/00 (Strabag Benelux NV v Council of the European Union available at http://
eur-lex.europa.eu.int/), the CFl found that the letter sent by the Council (as contracting
authority for a framework agreement for general installation and maintenance works in the
Council’s buildings in Brussels) to the company Strabag Benelux BV (rejected tenderer for
the agreement), stating that the company’s tender had ranked highly for the qualitative
evaluation criteria but had been unsuccessful because of its price provided an acceptable
level of explanation of the reasons for the rejection of Strabag's tender (i.e. value not quality).
However, that letter did not explain how the ranking had been done.

The amended Directive 89/665/EEC provide in article 2c that the communication of all
contracting decisions is to be accompanied by a summary of the relevant reasons. Thus
a contracting authority must provide a summary of the reasons for the rejection of an
application or tender in the rejection letter itself, even if the candidate/ tenderer did not
explicitly request it. For reasons of good practice and in order to comply with the general
legal principles of transparency and effectiveness as well as with the rule set forth in article 1
of Directive 89/665/EC that the review of contracting decisions should take place effectively
and as quickly as possible, it is recommended that decisions rejecting an application or
tender mention the reasons for the rejection clearly and precisely.

In the case of the contract award decision, according to article 2a(2) of Directive 89/665/EEC,
contracting authorities are not only required to notify concerned tenderers/ candidates of
the award decision but also to include in the notification a summary of the information set
out in article 41(2) of Directive 2004/18/EC, in particular the name of the successful tenderer
and the characteristics and relative advantages of the selected tender, before/ without
being requested by the concerned tenderer, and in sufficient detail to enable the concerned
party to effectively seek review. How to comply with this requirement has to be assessed
each time by the contracting authority. The most thorough way (but, to an extent, time-
consuming and effort-consuming) is for the authority to compare rejected tenders against
the winning tender on the basis of the award criteria. It should be noted that both Directives
2004/18/EC and 2007/66/EC were adopted after, and are stricter than, the CFI's decisions on
Adia Interim and Strabag, which had accepted as sufficient information a reference that the
rejected tender had been less economically advantageous than the winning tenders (in the
case of Adia Interim) or had been more expensive (in the Strabag case).

Mentioning precisely the reasons for the rejection of an application or tender or for the
award of the contract to another tenderer/ candidate is required, first of all, because only a
clear and precise decision can enable a candidate/tenderer to understand and assess the
rejection and to decide which rights are jeopardized and whether or how it will defend
them. Secondly, if a contracting authority gives summary information and waits for a
special request to state the precise and detailed reasons for rejection and then, by a second
communication, states such reasons, it may waste time unnecessarily, since it is likely that
candidates/ tenderers will wish and will request to be informed. Also, if this information is
adequate and convincing, it is also likely to dissuade a tenderer from pursuing legal action if
it is not certain of its grounds.
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Article 41(3) of Directive 2004/18/EC allows contracting authorities to admissibly withhold
certain information regarding contracting decisions in some restricted cases mentioned
in that article. See also module E6 on transparency and communication between the
contracting authority and economic operators. Reasons for withholding information linked
to prejudice concerning the legitimate commercial interests of economic operators or to
fair competition between them are more likely to relate to pre-award circumstances. In
post-award circumstances, i.e. when the competition is over and at least certain technical
characteristics of the winning tender have been made public, contracting authorities would
have fewer reasons to withhold information. This essentially means that the reasons for
rejecting a tender and in particular the reasons for selecting another tender should always
be notified to the rejected tenderer or tenderers (unless commercially sensitive information
or trade secrets are involved).

Regarding in particular the decision not to award the contract or to restart the award
procedure concerning a contract for which a contract notice has already been published,
contracting authorities have the obligation under article 41(1) of Directive 2004/18/EC to
inform all candidates or tenderers and to provide reasons for this decision, even without
a request by a concerned candidate or tenderer. Therefore, the mere communication
that the award procedure has been abandoned or restarted is not sufficient, according to
the Directive. The decision not to award must be open to legal challenge, and it must be
possible to suspend or annul this decision where appropriate, i.e. if it has infringed public
procurement law, in the same way as any other contracting decision. Review of the decision
to terminate an award procedure should be full and not limited to a mere examination of
whether the decision was arbitrary or fictitious (i.e. a pretext, hiding a non-stated reason for
termination of the procedure).

Review of the decision to abandon the award procedure / extent of review
HI case - Judgment of the ECJ

(C-92/00 Hospital Ingenieure Krankenhaustechnik Planungs-Gesellschaft mbH (HI) v Stadt
Wien, available at http://eur-lex.europa.eu.int/)

Facts:

The Mayor of the City of Vienna, acting on behalf of the contracting authority, the Wiener
Krankenanstaltenverbund (Vienna Associated Hospitals), published an invitation to tender
for project management of the catering supply in Viennese associated hospitals. After the
submission of tenders, including the tender by HI, the City of Vienna withdrew the invitation
to tender and informed HI that it had decided to abandon the procedure for compelling
reasons. Namely, it was decided to develop the project in a decentralised manner, without
the need for an outside project manager. Hl then brought a number of claims, seeking,
among other actions, the annulment of the withdrawal of the invitation to tender. The
review body (the Vergabekontrollsenat des Landes Wien, i.e. the Public Procurement Review
Chamber of the Vienna Region) requested the ECJ to give a preliminary ruling on several
questions concerning the interpretation of Directive 89/665/EC, including whether that
directive required the review of a decision of a contracting authority to cancel an award
procedure and allowed the possibility of setting aside that decision, as well as whether
the review could be limited to an examination of whether the cancellation of the award
procedure was arbitrary or fictitious.
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Decision:

The ECJ ruled that Directive 89/665/EC required that the decision of the contracting authority
to withdraw an invitation to tender would have to be open to a review procedure and that
the decision could be annulled where appropriate, on the grounds that it had infringed
Community law on public contracts or national rules implementing that law.

The ECJ also ruled that the scope of the review of the decision to cancel an award procedure
could not be limited to a mere examination of whether the decision was arbitrary. It had to
be a full review, allowing the local review body to assess the compatibility of that decision
with the relevant EU rules.

The ECJ referred to all legal principles (examined in section 2.5. above) in its decision
(principles of equal treatment, transparency and effectiveness).

See also ECJ case G-15/04 Koppensteiner GmbH v Bundesimmoliengesellschaft mbH, available at
http://eur-lex.europa.eu.int/.

Good practice note - Form of communication

Contracting authorities should communicate with tenderers/ candidates in writing in the
interests of the principle of transparency as well as for record-keeping.

The time limits for challenges of notified contracting decisions should be communicated.
This communication is only compulsory for the contract award decision, but it is good
practice to communicate this information in all cases.

Contracting authorities should try, whenever possible, to use fax or e-mail to notify tenderers/
candidates of contracting decisions, so that they are informed of all decisions at the same
time and that no time is lost in sending/ receiving documents. Often under local law the
deadline date for receipt of documents is the starting date for the setting of deadlines for
legal challenges (thus the earlier the receipt, the sooner the deadline will expire). Note that,
as mentioned above, normally this would only be true if the notified contracting decision
also stated specifically and precisely the reasons for the rejection of an application or tender,
and otherwise deadlines would only be set once such reasons were duly notified.

In the case of the award decision, notification by e-mail or fax may mean that the shorter
deadline for challenging the decision applies (10 days as opposed to 15, if notified by post),
depending on local law.

With regard to informing candidates or tenderers of the general progress of an award
procedure even if it was not contained in a contracting decision, see in module E6 the
discussions on transparency and communication in the Embassy Limousine case (T-203/96,
judgment of the Court of First Instance available at http:/eur-lex.europa.eu.int/).
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Providing all supporting documentation on all contracting decisions

The provision of supporting documentation is actually a duty linked to that of drafting
reasoned and detailed decisions (such decisions should contain all elements showing how
they were reached) and providing full information to all economic operators of all contracting
decisions. Contracting authorities must provide all supporting documentation relevant
to the contracting decision together with the notification to economic operators of the
contracting decision. Supporting documentation includes opinions or recommendations
by procurement officers, which served as a basis for the decision made by the decision-
making officer, committee or body, subject to applicable disclosure rules and article 41(3) of
Directive 2004/18/EC.

Contracting authorities should also respond promptly to requests by economic operators for
disclosure of supporting documentation. Such requests are usually made and the relevant
duty of the contracting authority applies:

m before the economic operator lodges a complaint; providing all documentation
at this stage helps the economic operator to decide whether or not to lodge a
complaint and also prevents allegations of withholding documents, obstructing
use of remedies, etc,;

m during a complaint brought by an economic operator; often joined to complaints
is a request for disclosure of documents;

m during litigation; requests for disclosure at this stage may come from the economic
operator bringing the legal action or from the competent review body.

Providing access to other tenders - Localisation required

To enable economic operators to assess whether or not they have reasons to challenge
contracting decisions, it may be regarded as good practice to provide them with the
opportunity to check, at every stage of the contract award procedure, the terms of other
applications/ tenders. They should therefore be granted access to the applications of other
economic operators, as well as to their tenders, with the exception of information that is
marked by the submitting economic operator as commercially sensitive. Regarding such
commercially sensitive information, as suggested in module E6, contracting authorities
should make the disclosure of certain information a condition of participation in the contract
award procedure and require economic operators to designate only particular parts of their
tender as confidential, so as to allow review of the other parts by other economic operators.

Where member states allow for such access then the terms of access to applications/ tenders
of other economic operators should, ideally, be stated in the contract notice, for example the
contracting authority could set a specific date, following the opening of the applications/
tenders, on which it would allow economic operators to inspect the applications/ tenders of
other operators. Usually, a representative of each economic operator, possibly accompanied
by a lawyer, would attend. A procurement officer of the contacting authority should also
be present.
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Replying to all pre-trial complaints and replying quickly

It may be that under local laws there is no legal requirement as such to reply to a pre-trial
complaint. In such cases, the law would usually provide that if a certain period of time passed
without a reply, then the complaint is considered to have been tacitly rejected and the
economic operator that had submitted the complaint would be able to proceed with legal
action. Notwithstanding such a lack of obligation, it is good practice and serves the purpose
of sound administration to reply to all complaints within the period of time set for reply (or,
as explained above, tacit rejection would apply). One reason for this practice is that if the
reply is convincing, economic operators may not try to pursue the matter further before
review bodies, not least because a convincing reply would also persuade the review body,
which is not usually empowered to re-decide in the contracting authority’s place but only
seeks to be assured that the law has been followed. If economic operators do pursue the
matter further, the response to the complaint will help the review body to understand the
case and reach a decision. Also, responding to complaints is a good exercise for contracting
authorities, which may find, when they examine the complaint in depth in order to reply,
an irregularity that they had not noticed and can still correct (or they can make a note of
avoiding such an error in the next award procedure).

Naturally, contracting authorities should respect all applicable local maximum deadlines for
responding to complaints. However, even if there are no such deadlines, the competent
procurement official should try to prioritise responses to these complaints and to act as
quickly as possible.

Suspending the award procedure while a contracting decision
is being challenged

We have seen that after an application for interim measures or application to set aside
the contract award decision has been filed, the contract cannot be concluded until the
review body has decided on the application. For other contracting decisions this is not a
requirement under Directive 89/665/EEC; it may nevertheless be the case that local law
provides for the suspension of contract award procedures during legal action.

In any event, also with regard to challenges to contracting decisions other than the contract
award decision, proceeding with an award procedure before a review body has decided on
applications pending before it, may lead to situations where, if the legal action succeeds,
the unlawful contracting decision will have tainted the whole procedure. It is up to the
contracting authority to assess whether going ahead with the procedure pending review
of a complaint is safe or, inversely, whether this may cause future actions or decisions of the
contracting authority to be tainted by the challenged contracting decision if it is found to
be unlawful.
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2.7

2.71

Notifying tenderers of the contract award decision and of the exact standstill
period and observing the standstill period

This obligation is self-explanatory. Contracting authorities should comply with the relevant
rules of Directive 89/665/EEC as amended in these respects by Directive 2007/66/EC. It
should be kept in mind that contracts concluded in violation of the standstill period may be
declared to be ineffective.

Complying with decisions on remedies

This is obvious, but all contracting authorities must comply strictly with all legal decisions
and not try to work around them, as this would probably lead to more legal actions and
further delays in the conclusion of the award procedure. It would also entail the risk of
disciplinary action against the officials involved. EU Member States have an obligation to
ensure the enforcement of decisions on remedies under article 2(8) of Directive 89/665/EEC.

DEFINING THE OVERALL STRATEGY FOR AN EFFICIENT AWARD PROCEDURE:
MAIN POINTS THAT A CONTRACTING AUTHORITY SHOULD KEEP IN MIND

The following is a checklist of points that concern the efficient preparation of an award
procedure and the minimisation of challenges.

Good preparation

This goes without saying, but the better the preparation of the award procedure, the
less likely it is to be challenged. All steps and procedures must be followed, in particular
steps mentioned in module E. It is particularly important to have very well thought out
the procurement in advance so as to accurately reflect in the contract notice and tender
documents the specifications, selection and award criteria, and documentation to be
submitted by economic operators as evidence, as well as the procedure to be followed
(not only the type - i.e. open, restricted, negotiated, etc. — but also the precise steps of each
procedure). Then it will be a matter of the procurement officers following the law and the
tender documents.

The simpler and clearer these documents are, the better. If the contract award procedure is
carefully planned and implemented and the procurement rules are strictly followed, there
will be few grounds for economic operators to complain or for review bodies to make a
finding of unlawfulness. This does not mean that complaints by economic operators will
be avoided entirely, as there may always be a question or doubt as to whether the rules
were correctly interpreted, if the contracting assessments and decisions of the contracting
authority were sound and/or lawful, etc, but if the contract award procedure is lawful
and the contracting authority tries to remain available to explain this award to economic
operators (see below in section 2.7.2.) it is possible to avoid, or at least minimise, legal actions
before review bodies.

Good preparation is also relevant from the point of view of the relationship between
contracting authorities and economic operators. Economic operators sometimes threaten
to bring, and may actually bring, legal action, hoping that they can reach an arrangement
with the contracting authority so as to secure work in exchange for dropping the claim.
Such conduct is less likely when there are no significant uncertainties about the details of
the contract award procedure or about compliance with the law, as legal action is unlikely to
succeed and therefore unlikely to be effectively used as a threat.
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2.8

Availability

Contracting authorities should try to keep all economic operators informed of the progress
of the award procedure, answer their queries (in compliance with the law) and, in the event
that their decisions are challenged, respond quickly and in detail to complaints and refrain
from doing anything that could jeopardise the outcome of legal action.

All inefficiencies lead invariably to increased challenges, delays and possibly cancellation
of award procedures. It does happen that economic operators initiate a case because they
could not obtain adequate responses from contracting authorities.

Planning ahead

Challenges, if brought, lead to delays in the awarding of contracts. Contracting authorities
should calculate these possible delays so that they are able to obtain their contracts when
they need them. Contracting authorities should bear in mind that the contract notice and
tender documents can be challenged and subsequently all contracting decisions (selection
and award) as well. In a MEAT (most economically advantageous tender) procedure, there
may be more challenges (in number) because the application of the award criteria is more
open to interpretation.

Appointment of competent procurement officials

Itis very important that competent and trained procurement officers are
appointed, at least as leaders, assisted by less experienced staff. On this issue refer
in particular to modules B1 and B2.

HOW DO ECONOMIC OPERATORS APPROACH REMEDIES?

Economic operators that have an interest in a contract want to obtain it. They are therefore
more interested in pre-trial complaints (for which they may not even use lawyers and which
may thus not be expensive to lodge) or interim measures, ie. courses of action that can
quickly correct irregularities in a contract award procedure and allow economic operators
to compete fairly for the contract. As discussed in section 2.6.6., if an economic operator
obtains a reasoned reply to its pre-trial complaint filed with the contracting authority, it may
not pursue the matter further. If it does not obtain a reasoned reply or any reply at all or if it
does not receive documents relevant to contracting decisions, the disclosure of which it has
requested from the contracting authority, it would at least consider legal action. Depending
on the characteristics of the local review system and the economic operator’s particular
case (i.e. cost and duration of proceedings and likelihood of success), it may also proceed to
request disclosure, suspension and annulment of the contracting decision that it considers
to have been harmful and/ or suspension and annulment of the contract award procedure.

Seeking or not seeking damages will depend on the local review system and on the facility
to obtain compensation, as well as on the cost of legal advice. In any event, economic
operators are primarily interested in obtaining work, i.e. contracts. See module H, which has
been prepared for economic operators.
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Adapt all of this section for local use — using relevant local legislation, processes and
terminology.

Directive 92/13/EEC (amended by Directive 2007/66/EC) provides that the three remedies of
interim measures, set-aside and damages must be available to any economic operator that
has or has had an interest in obtaining a particular contract and that has been at risk or risks
being harmed by an alleged violation of the applicable procurement rules, and therefore to
any economic operator that has expressed an interest in participating in a contract award
procedure or that might have done so if the contract had been advertised.

Directive 92/13/EEC gives EU Member States the option, instead of interim measures and the
setting aside of unlawful decisions, of providing for the payment of a sum (such as a fine)
when a breach of procurement rules occurs. This sum must be sufficiently high to dissuade
contracting entities from committing (or assisting) a breach.

The standstill period, the obligation to notify concerning direct awards, and the sanction for
ineffectiveness of contract also apply in the case of utilities.
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Check each exercise for local relevance and adapt accordingly.

EXERCISE 1
ROLE-PLAY PREPARATION

Municipality Y is about to start a restricted procedure to procure digitisation services for the
municipal library. It is known that the procedure will be very competitive, as several specialised IT
companies are interested in the contract. To the extent it can, the Municipality would like to avoid
litigation against the contract award procedure, and asks you, in your role as procurement officer,
to advise on how best to avoid or minimise litigation and/or related delays.

1. The Municipality is considering using electronic or postal coonmunication in its notifications
of contracting decisions to tenderers. You are requested to advise on deadline implications.

2. Local law provides for a compulsory pre-trial complaints procedure, i.e. aggrieved tenderers
must seek review with the contracting authority before they proceed with legal action.
Under local law, if the contracting authority does not reply to the complaint within 10
days from its receipt, then such complaint is deemed to have been tacitly rejected and
deadlines for legal action start to run. The Municipality anticipates receiving complaints due
to the competitiveness of the award procedure, but is short on staff. Therefore, it is already
considering allowing the 10-day reply deadline to lapse without replying to complaints it
does not consider valid, in order not to allocate resources to such a task. You are requested
to advise on deadline and
litigation implications.
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EXERCISE 2

The Ministry of Culture is running a restricted procedure for the supply of books and provision of
related library services to equip 25 museum libraries across the country. At the award stage, when
the tender evaluation committee reviews the tenders of the selected tenderers, it discovers that,
due to a mistake in the drafting of the tender documents, there is a discrepancy between the
instructions to the tenderers in the tender documents and the electronic calculation tables, used
for computation of the offered quantities and prices and included (as CD-ROMs) in the tender
documents and filled in by tenderers as part of their tender. The discrepancy would lead to the
rejection of most tenders as non-compliant, through no fault of the tenderers.

The Ministry of Culture is particularly keen to conclude the contract with the remaining tenderer,
because it has obtained approval for a subsidy, which it will lose if the contract is not signed and
performed in the relevant calendar year, and it cannot afford to cancel the award procedure
and rerun it on the basis of corrected tender documents. The head of the tender evaluation
committee asks you, in your role as procurement compliance officer, a number of questions.

1. The Ministry of Culture wishes to notify all tenderers of the contract award decision and
immediately conclude the contract with the successful tenderer -if possible, on the same
day as notification. Under local law, concluded contracts cannot, in principle, be reversed.
You are requested to advise.

2. The Ministry of Culture, while wishing to notify tenderers of the contract award decision,
does not wish to explain to them the way in which it has reached this decision, because it
does not want to publicise its mistake. You are requested to advise.

3. The head of the tender evaluation committee asks whether the contract, if concluded
immediately upon notification of the award, would be allowed to stand, on the ground
that the approved subsidy would be lost if the contract is not concluded and performed
within a set deadline (the end of that calendar year). The Ministry of Culture has documents
proving the deadline and the sanction of losing the subsidy if the deadline is exceeded, as
well as the impossibility to ask for an extension.
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EXERCISE 3

The association of municipalities of a large city has run a restricted procedure to award the
building and operation of a factory to treat the city’s waste. It has reached the decision to award
the contract to one of the tenderers and, as required under the law, has notified all tenderers
of it, providing a summary of the relevant reasons and mentioning the exact standstill period.
Because of the size and desirability of the contract due to its profit margins and the experience it
offers, the association has already received several pre-trial complaints. The association considers
that most complaints are inadmissible but would like to expressly reject them and provide clear
reasons for such rejections, as a matter of good practice and sound administration but also to
assist auditing procedures, which are likely to be strict due to the sheer size of the contract. You
are requested to advise on a number of related questions in your role as procurement officer.

1. A waste treatment company that has not participated in the contract award procedure
lodges a complaint, alleging defects in the assessments of the tender evaluation committee
at both the selection and award stages and asking for the procedure to be cancelled.

2. Atenderer who was qualified at the selection stage but whose tender was unsuccessful
has lodged a complaint against the contract award decision, alleging that the successful
tenderer had not submitted sufficient proof of its past experience, which was one of the
selection criteria. The tenderer claims that it refrained from challenging the selection
decision, which was duly notified to all economic operators who had submitted expressions
of interest, in order not to delay the award procedure.

3. Atendering consortium that qualified at the selection stage was unsuccessful; its tender
ranked fourth. Out of its three members, two are local companies that work on a number
of projects with the city. The third is a foreign company that participated in the consortium
because it was eager to enter the country’s waste treatment market, which has only recently
started to develop and is likely to offer lots of business opportunities. There are doubts
as to whether the award criteria were correctly applied as regards weighting of life cycle
costs. The two local companies do not wish to lodge a complaint, because they do a large
part of their business with several of the municipalities involved and feel that a complaint
will harm their relationship with such municipalities. The foreign company wishes to lodge
a complaint because it has allocated resources to the preparation of the complaint and
considers that it has some valid grounds to ask for the setting aside of the contract award
decision. In the end, the foreign company lodges the complaint on its own.
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SECTION 4
THE LAW

Adapt all this section using relevant local legislation, processes and terminology.

This section presents and summarises the articles of Directive 89/665/EEC, as amended by
Directive 2007/66/EC, on remedies available to economic operators during public sector
contract award procedures. It also presents and summarises article 41 of Directive 2004/18/
EC regarding provision of information to economic operators.

DIRECTIVE 89/665/EEC, AS AMENDED BY DIRECTIVE 2007/66/EC

Adapt all this section for local use — using relevant local legislation (including secondary
legislation) and terminology.

Recital 3 (of Directive 89/665/EC) - refers to the requirement of transparency and
non-discrimination in order for public procurement to be opened up to Community
competition and to the requirement of rapid and effective remedies to achieve this goal.

Article 1 - Scope and availability of review procedures — explains that this Directive
applies to all contracts falling within the scope of (and not excluded from) Directive 2004/18/
EC, ie. public contracts, framework agreements, public works concessions and dynamic
purchasing systems. It also lays down some basic rules applicable to review procedures
as follows:

Paragraph 1 (third sub-paragraph) provides that all decisions taken by the contracting
authorities must be reviewed effectively and, in particular, as rapidly as possible,
to assess if such decisions have infringed Community public procurement law or
national rules transposing that law.

Paragraph 2 refers to the principle of non-discrimination.

Paragraph 3 provides that the review procedures must be available, under
detailed rules which the Member States may establish, at least to any person
having or having had an interest in obtaining a particular contract and who has
been or risks being harmed by an alleged infringement (of the applicable rules).

Paragraph 5 allows Member States to require that the person concerned first seek
review with the contracting authority. In that case, Member States shall ensure that
the submission of such an application for review results in immediate suspension
of the possibility to conclude the contract. The suspension shall not end before the
expiry of a period of at least 10 calendar days with effect from the day following the
date on which the contracting authority has sent a reply if fax or electronic means
are used, or, if other means of communication are used, before the expiry of either
at least 15 calendar days with effect from the day following the date on which the
contracting authority has sent a reply, or at least 10 calendar days with effect from the
day following the date of the receipt of a reply.
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F which must be (at least) available and certain rules on Member Sates obligations or options

regarding organisation and structure of the local remedies system, as follows:
Review and remedies;

Combating corruption Paragraph 1 provides that remedies must include powers to:

(a) take, at the earliest opportunity and by way of interlocutory procedures, interim

SR measures with the aim of correcting the alleged infringement or preventing further

1 damage to the interests concerned, including measures to suspend or to ensure the

Remedies suspension of the procedure for the award of a public contract or the implementation
of any decision taken by the contracting authority;

SECTION (b) either set aside or ensure the setting aside of decisions taken unlawfully, including

4 the removal of discriminatory technical, economic or financial specifications in the

The Law invitation to tender, the contract documents or in any other document relating to the

contract award procedure;

(c) award damages to persons harmed by an infringement.

Paragraph 2 allows separate bodies to be responsible for different aspects of the
review procedures.

Paragraph 3 provides that when a body of first instance reviews a contract award
decision, Member States shall ensure that the contracting authority cannot conclude
the contract before the review body has made a decision on the application either
for interim measures or for review. The suspension shall end no earlier than the expiry
of the standstill period.

Paragraph 4 provides that other review procedures need not necessarily have an
automatic suspensive effect on the contract award procedures to which they relate.

Paragraph 5 allows Member States to provide that the review body may take into
account the probable consequences of interim measures for all interests likely to be
harmed, as well as the public interest, and may decide not to grant such measures
when their negative consequences could exceed their benefits.

Paragraph 7 allows Member States to provide (except where a decision must be set
aside prior to the award of damages) that concluded contracts are irreversible, unless
the sanction of ineffectiveness is imposed in accordance with articles 2d to 2f of the
Directive). In such cases, the powers of the body responsible for review procedures
shall be limited to awarding damages to any person harmed by an infringement.

Paragraph 8 sets forth an obligation on Member States to ensure that decisions taken
by bodies responsible for review procedures can be effectively enforced.
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Review and remedies; measure taken by the review body or any alleged defect in the exercise of the

Combating corruption powers conferred on it may be reviewed by a court or tribunal independent of both

DART the contracting authority and the review body, members of such court or tribunal

1 must be appointed and leave office under the same conditions as members of the

judiciary, at least the president of such court or tribunal must have the same legal

Remedies and professional qualifications as members of the judiciary, the procedure followed

before such court or tribunal must be contradictory (i.e. both sides must be heard)

SECTION and its decisions shall be legally binding.
4 Article 2a - Standstill period - sets forth requirements applying to the standstill period.
The Law In particular:

Paragraph 2 provides that a contract may not be concluded following its award
before the expiry of a period of at least 10 calendar days with effect from the day
following the date on which the contract award decision is sent to the tenderers
and candidates concerned if fax or electronic means are used or, if other means of
communication are used, before the expiry of a period of either at least 15 calendar
days with effect from the day following the date on which the contract award
decision is sent to the tenderers and candidates concerned or at least 10 calendar
days with effect from the day following the date of the receipt of the contract
award decision.

Tenderers shall be deemed to be concerned if they have not yet been definitively
excluded. An exclusion is definitive if it has been notified to the tenderers concerned
and has either been considered lawful by an independent review body or can no
longer be subject to a review procedure.

Candidates shall be deemed to be concerned if the contracting authority has
not made available information about the rejection of their application before
the notification of the contract award decision to the tenderers concerned. The
communication of the award decision to each tenderer and candidate concerned
shall be accompanied by:

—a summary of the relevant reasons as set out in Article 41(2) of Directive
2004/18/EC, subject to the provisions of Article 41(3) of that Directive (which
allows contracting authorities to withhold certain information), and,

— a precise statement of the exact standstill period applicable pursuant to the
provisions of national law transposing this paragraph.
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Article 2b - Derogations from the standstill period - provides that Member States may
provide that the standstill period does not apply in the following cases:

(a) if Directive 2004/18/EC does not require prior publication of a contract notice in
the Official Journal of the European Union;

(b) if the only tenderer concerned is the one who is awarded the contract and there
are no candidates concerned;

(©) in the case of a contract based on a framework agreement or on a dynamic
purchasing system.

If this derogation is invoked, Member States shall ensure that the contract is
ineffective where:

- there is an infringement of the second indent of the second subparagraph
of Article 32(4) or of Article 33(5) or (6) of Directive 2004/18/EC (i.e. call-off
contracts are not awarded according to the applicable rules), and

- the contract value is estimated to be equal to or to exceed the minimum
thresholds (set out in Article 7 of Directive 2004/18/EC).

Article 2¢ -Time limits for applying for review - provides that where a Member State
provides that any application for review of a contracting authority’s decision taken in the
context of, or in relation to, a contract award procedure must be made before the expiry
of a specified period, this period shall be at least 10 calendar days with effect from the day
following the date on which the contracting authority’s decision is sent to the tenderer
or candidate if fax or electronic means are used or, if other means of communication are
used, this period shall be either at least 15 calendar days with effect from the day following
the date on which the contracting authority’s decision is sent to the tenderer or candidate
or at least 10 calendar days with effect from the day following the date of the receipt of
the contracting authority’s decision. The communication of the contracting authority’s
decision to each tenderer or candidate shall be accompanied by a summary of the relevant
reasons. In the case of an application for review concerning decisions that are not subject
to a specific notification, the time period shall be at least 10 calendar days from the date of
the publication of the decision concerned.

Article 2d - Ineffectiveness - provides for the sanction of ineffectiveness, if certain
conditions are met. In particular:

Paragraph 1 provides that a contract shall be considered ineffective by a review
body independent of the contracting authority or that ineffectiveness shall be the
result of a decision of such a review body in any of the following cases:

(@) if the contracting authority has awarded a contract without prior publication of
a contract notice in the Official Journal of the European Union without this being
permissible in accordance with Directive 2004/18/EC;
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(b) if any of the following are not respected:

- the automatic suspensive effect of an application for pre-trial review (article
1(5) of the Directive), an application for interim measures or set aside against
the contract award decision (article 2(3) of the Directive) or the standstill
period (article 2a(2) of the Directive),

— if this infringement has deprived the tenderer applying for review of the
possibility to pursue pre-contractual remedies and, in addition, is combined
with an infringement of the public procurement rules of Directive 2004/18/
EC and has also affected the chances of the tenderer applying for a review to
obtain the contract;

(©) if Member States have invoked the derogation from the standstill period for
contracts based on a framework agreement or a dynamic purchasing system (and
the call-off contracts are awarded in breach of the applicable rules and also exceed
the thresholds).

Paragraph 2 allows national law to regulate the consequences of ineffectiveness
by either providing for the retroactive cancellation of all contractual obligations
or by limiting the scope of the cancellation to those obligations which still have to
be performed. In the latter case, Member States shall provide for the application of
other penalties provided in article 2e(2) of the Directive such as fines.

Paragraph 3 allows Member States to provide that the review body may not
consider a contract ineffective, even though it has been awarded illegally on the
grounds mentioned in paragraph 1, if the review body finds, after having examined
all relevant aspects, that overriding reasons relating to a general interest require
that the effects of the contract should be maintained. In this case, Member States
shall provide for alternative penalties within the meaning of Article 2e(2), such as
fines or shortening of the duration of the contract.

Paragraph 3 specifies that economic interests in the effectiveness of the contract
may only be considered as overriding reasons if in exceptional circumstances
ineffectiveness would lead to disproportionate consequences. However, economic
interests directly linked to the contract concerned (including the costs resulting
from the delay in the execution of the contract, the costs resulting from the
launching of a new procurement procedure, the costs resulting from the change of
the economic operator performing the contract and the costs of legal obligations
resulting from the ineffectiveness) shall not constitute overriding reasons relating
to a general interest.

Paragraph 4 allows contracts awarded without prior publication of a contract
notice to be free from the risk of ineffectiveness, if:

- the contracting authority considers that the award of a contract without prior
publication of a contract notice is permissible;

- the contracting authority has published in the Official Journal of the European
Union a notice expressing its intention to conclude the contract, and,

- the contract has not been concluded before the expiry of a period of at least

10 calendar days with effect from the day following the date of the publication
of this notice.
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Paragraph 5 allows call-off contracts based on a framework agreement or a dynamic
purchasing system to be free from the risk of ineffectiveness, if:

- the contracting authority considers that the award of a call-off contract is in
accordance with the applicable rules,

- the contracting authority has sent a contract award decision, together with
a summary of reasons and a statement of the exact standstill period, to the
tenderers concerned, and,

- the contract has not been concluded before the expiry of a period of at least 10
calendar days with effect from the day following the date on which the contract
award decision is sent to the tenderers concerned if fax or electronic means are
used or, if other means of communications are used, before the expiry of a period
of either at least 15 calendar days with effect from the day following the date on
which the contract award decision is sent to the tenderers concerned or at least
10 calendar days with effect from the day following the date of the receipt of the
contract award decision.

Article 2e - Infringements of this Directive and alternative penalties - provides that
in case of an infringement of the automatic suspensive effect of an application for pre-trial
review (article 1(5) of the Directive), an application for interim measures or set aside against
the contract award decision (article 2(3) of the Directive) or the standstill period (article 2a(2)
of the Directive) not covered by Article 2d(1)(b), Member States may provide, instead of
ineffectiveness, for alternative penalties. In particular:

Paragraph 1 allows Member States to provide that the review body shall decide (ie.
choose), after having assessed all relevant aspects, whether the contract should be
considered ineffective or whether alternative penalties should be imposed.

Paragraph 2 sets forth an obligation for these alternative penalties to be effective,
proportionate and dissuasive. They shall be:

- the imposition of fines on the contracting authority; or,

- the shortening of the duration of the contract.
Member States may confer on the review body broad discretion to take into account

all the relevant factors, including the seriousness of the infringement, the behaviour
of the contracting authority and the extent to which the contract remains in force.

The award of damages does not constitute an appropriate penalty for the purposes
of this paragraph (and is anyway open to harmed economic operators).
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Article 2f - Time limits - provides that Member States may provide the request for a contract
to be rendered ineffective must be made:

(a) before the expiry of at least 30 calendar days with effect from the day following
the date on which:

- the contracting authority published a contract award notice, provided that this
notice includes justification of the decision of the contracting authority to award
the contract without prior publication of a contract notice in the Official Journal
of the European Union, or

- the contracting authority informed the tenderers and candidates concerned
of the conclusion of the contract, provided that this information contains a
summary of the relevant reasons as set out in Article 41(2) of Directive 2004/18/
EC, subject to the provisions of Article 41(3) of that Directive.

(b) and in any case before the expiry of a period of at least six months with effect from
the day following the date of the conclusion of the contract.

Article 3 of the Directive concerns the Commission’s powers as regards enforcement of the
public procurement rules.

Article 3a concern the contents of the voluntary notice expressing a contracting authority’s
intention to conclude a contract, when such contract was awarded without prior publication
of a contract notice and the contracting authority considers that the award of a contract
without prior publication of a contract notice is permissible. This voluntary notice, if complied
with along with the standstill period of 10 days following publication, allows the concluded
contract to be immune from the sanction of ineffectiveness.

The rest of the articles of the Directive concern Commission or monitoring procedures,
as well as the amendment of Directive 92/13/EEC on remedies in the context of utilities
contract award procedures.
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THE FOLLOWING ARTICLE OF DIRECTIVE 2004/18/EC IS ALSO RELEVANT:

Adapt this section for local use — using relevant local legislation (including secondary
legislation) and terminology.

Article 41 - Informing candidates and tenderers - establishes that contracting authorities
must inform unsuccessful economic operators about the reasons for their rejection.
In particular:

Paragraph 1 provides that contracting authorities shall as soon as possible inform
candidates and tenderers of decisions reached concerning the conclusion of a framework
agreement, the award of the contract or admittance to a dynamic purchasing system,
including the grounds for any decision not to conclude a framework agreement or
award a contract for which there has been a call for competition or to recommence the
procedure or implement a dynamic purchasing system; that information shall be given in
writing upon request to the contracting authorities.

Paragraph 2 provides that upon request from the party concerned, the contracting
authority shall as quickly as possible inform:

- any unsuccessful candidate of the reasons for the rejection of his application,

- any unsuccessful tenderer of the reasons for the rejection of his tender, including the
reasons for its decision of non-equivalence or its decision that the works, supplies or
services do not meet the performance or functional requirements,

- any tenderer who has made an admissible tender of the characteristics and relative
advantages of the tender selected as well as the name of the successful tenderer or
the parties to the framework agreement.

The time taken may in no circumstances exceed 15 days from receipt of the written request.

Paragraph 3 allows contracting authorities to withhold certain information referred to in
paragraph 1, regarding the contract award, the conclusion of framework agreements or
admittance to a dynamic purchasing system where the release of such information would
impede law enforcement, would otherwise be contrary to the public interest, would
prejudice the legitimate commercial interests of economic operators, whether public or
private, or might prejudice fair competition between them.
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SELF-TEST QUESTIONS

Check each question for local relevance and adapt accordingly.

Is it permitted to deny the right to challenge a contracting decision (for example, the
selection decision) to an economic operator who could have, but did not, participate in
the award procedure?

Is it permitted to deny the right to challenge a contracting decision (for example, the
award decision) to an economic operator who was excluded in a previous stage of the
award procedure (e.g. at the selection stage)?

Is the answer to Question 2 the same if the economic operator was (a) lawfully or (b)
unlawfully excluded?

What are the types of remedies that a state is required to make available?
Is it compulsory to provide for pre-trial complaints?

Is it permitted to continue with the award procedure after an application for a pre-trial
complaint has been filed and before the decision on it is issued?

After an application for a pre-trial complaint has been filed, under which conditions can
the contracting authority conclude the contract?

Must a contracting authority reply to a pre-trial complaint?

What is the effect of asking for interim measures or the set-aside of the contract
award decision?

When we refer to a “concluded” contract, do we mean a “signed” contract? If not, what do
we mean?

. What is the minimum standstill period? Is the minimum length always the same? On what

does such minimum length depend?

. Must the standstill period be expressly mentioned in the communication of the contract

award decision to a tenderer or candidate? Is it sufficient if the standstill period is expressly
mentioned in the tender documents?

What is the effect of a violation of the standstill period on concluded contracts?

Are there any exceptions to the sanction of ineffectiveness of contracts concluded in
violation of the standstill period? If so, what are they?

Is prospective cancellation (ie. annulment of only future and unperformed contractual
obligations) of an ineffective contract sufficient, or must the concerned state provide for
additional penalties? If yes, what do such penalties consist of and on whom are

they imposed?
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16.

17.

18.

19.

20.

Is there an obligation on contracting authorities to notify tenderers of the progress of the
contract award procedure, even if no formal contracting decision is issued?

Is it compulsory to allow the decision to terminate the award procedure (without awarding
the contract) to be challenged?

When a contracting decision is communicated to a tenderer or candidate, must it be
accompanied by a summary of the relevant reasons, or does this depend on whether the
tenderer or candidate asks for such a summary?

What is the likely consequence of omitting to inform tenderers or candidates fully as regards
the reasons and grounds for a contracting decision?

What is the main difference as regards remedies available to economic operators in the
context of public sector award procedures as opposed to utilities award procedures?
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USER NOTE FOR INTEGRITY IN PUBLIC PROCUREMENT MATERIALS

This note is to assist users in navigating the materials on preventing corruption and safeguarding
integrity in public procurement developed by the OECD Integrity Unit of the Public Governance
and Territorial Development Directorate.

1. Principles for Enhancing Integrity in Public Procurement

These Principles were adopted as an OECD Recommendation in October 2008. They reflect
a consensus on good practice amongst OECD Member and non-Member countries. The
Principles are unique policy instrument that guides governments’ practice in preventing waste,
fraud and corruption in the entire procurement cycle from needs assessment to contract
management and payment. The Principles are structured around four pillars: transparency,
good management, prevention of misconduct, and accountability and control.

m Checklist: Enhancing integrity at every step of the procurement cycle

The Checklist provides policy tools to implement the Principles. It provides guidance to
practitioners at every stage of the cycle on how to detect fraud, mismanagement and corruption.

m Risk Mapping: understanding the risks of fraud and corruption in the
procurement cycle

The report equips procurement practitioners with an understanding of the type of risks they may
face throughout the procurement cycle. It contains an inventory of ‘real-life” techniques used to
misappropriate funds and also explores various types of fraud that have been uncovered.

2. Toolbox to safequard integrity in procurement cycle

The Toolbox helps countries put the Principles into daily practice. The tools collected support
public officials in designing and developing guidance and procedures to enhance integrity,
transparency and accountability in their procurement systems, including tools to ensure integrity
in accelerated procurement procedures. The OECD Global Forum on Public Governance:
Building a Cleaner World: Tools and Good Practices for Fostering a Culture of Integrity held in
Paris in May 2009 also served to collect good practice and tools from experts from Member and
non-Member countries.

The Toolbox is a living on-line document that captures emerging good practices in OECD and non
OECD countries. For more information_http://www.oecd.org/governance/procurement/toolbox

3. Integrity in Public Procurement: Good practice from Ato Z

The report is a compilation of good practices in both OECD Member and non-Member countries.
The information was collected through a survey primarily targeting procurement practitioners
in central governments. Based on the survey, good practices were identified by government
officials, representatives from civil society and the private sector in the OECD Symposium on
Mapping Out Good Practices for Integrity and Corruption Resistance in November 2006.
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Foreword

At the OECD Symposium and Global Forum on Integrity in Public Procurement in
November 2006, participants called for the creation of an international instrument in
order to help policy makers reform public procurement systems and reinforce integrity
and public trust in how public funds are managed.

Two years later, OECD countries demonstrated their commitment to take action in
this major risk area by approving the Principles for Enhancing Integrity in Public
Procurement in the form of an OECD Recommendation. This Recommendation is a
policy instrument to help governments prevent waste, fraud and corruption in public
procurement. It represents a consensus from member countries that efforts to enhance
good governance are essential in the entire public procurement cycle, from needs
assessment to contract management and payment. In 2011, OECD countries will
report on progress made in implementing the Recommendation.

The OECD played a pioneer role in recognising the importance of good governance
in public procurement. The Principles are anchored in four pillars: transparency, good
management, prevention of misconduct, accountability and control in order to enhance
integrity in public procurement. The overall aim is to enhance integrity efforts so that
they are fully part of an efficient and effective management of public resources.

The Principles reflect a global view of policies and practices that have proved
effective for enhancing integrity in procurement. They are intended to be used in
conjunction with identified good practices from governments in various regions of the
world. Furthermore, a Checklist was developed to provide a practical tool for
procurement officials on how to implement this framework at each stage of the
procurement cycle. The report also gives a comprehensive map of risks that can help
auditors prevent, as well as detect, fraud and corruption. Finally, it features a case
study on Morocco, where a pilot application of the Principles was carried out.

The Principles provide policy guidance for governments in the implementation of
international legal instruments developed in the framework of the OECD as well as
other organisations such as the United Nations, the World Trade Organisation and the
European Union. An extensive consultation was carried out in 2008 on the Principles
and Checklist with various stakeholders. The consultation with representatives from
international organisations confirmed that the Principles usefully complement
international legal instruments.
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The Principles also reflect the multi-disciplinary work of the OECD in analysing
public procurement from the public governance, aid effectiveness, anti-bribery and
competition perspectives. In particular, they build on OECD methodologies such as the
Development Assistance Committee’s Methodology for assessment of national
procurement systems and the Working Group on Bribery’s Typology of bribery in public
procurement.

The report was prepared by Elodie Beth, Innovation and Integrity Division of the
Public Governance and Territorial Development Directorate. It draws heavily upon the
insights gained during the reqular meetings of the network of Experts on Integrity in
Public Procurement.
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addition, we appreciated the feedback in the consultation process from
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guidance and commitment in bringing the issue to the political level.
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chapter on the pilot application of the Principles in Morocco.
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Executive Summary

Public procurement: A major risk area

Governments and state-owned enterprises purchase a wide variety of
goods, services and public works from the private sector, from basic computer
equipment to the construction of roads. Public procurement is a key economic
activity of governments that represents a significant percentage of the Gross
Domestic Product (GDP) generating huge financial flows, estimated on average
at 10-15% of GDP across the world.! An effective procurement system plays a
strategic role in governments for avoiding mismanagement and waste of
public funds.

Of all government activities, public procurement is also one of the most
vulnerable to fraud and corruption. Bribery by international firms in OECD
countries is more frequent in public procurement than in utilities, taxation,
and judicial system, according to a survey of the World Economic Forum.?
Bribery in government procurement is estimated to be adding 10-20% to total
contract costs. Due to the fact that governments around the world spend
about USD 4 trillion each year on the procurement of goods and services, a
minimum of USD 400 billion per year is lost due to bribery (Peter Eigen,
Transparency International, 2002).

Weak governance in public procurement hinders market competition and
raises the price paid by the administration for goods and services, direct
impacting public expenditures and therefore taxpayers’ resources. The
financial interests at stake, and the close interaction between the public and
private sectors, make public procurement a major risk area.

Beyond the “tip of the iceberg”:
Addressing the entire procurement cycle

Although it is widely agreed that public procurement reforms should
adhere to good governance principles, reform efforts at the international level
have focused largely on the formation of contracts in the last decade, when
tenders from suppliers are solicited and evaluated. These reforms were made
in order to promote competitive tendering for the selection of suppliers, even
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though rules also allow, in certain circumstances, less formal selection
procedures.

So far, the formation of contracts - starting with the definition of
requirements to the contract award - is the most regulated and transparent
phase of the procurement cycle, the “tip of the iceberg”. However, discussions
at the 2004 OECD Global Forum on Governance highlighted the need for
governments to take additional measures to prevent risks of corruption in the
entire procurement cycle, in particular:

e At the stage of needs assessment, which is particularly vulnerable to
political interference, and in contract management and payment. These
stages are less subject to transparency as they are usually not covered by
procurement regulations.

e When using exceptions to competitive procedures, for instance in national
security and emergency procurement.

A commitment from OECD countries

Could countries do more to prevent mismanagement, fraud and
corruption in public procurement? OECD countries demonstrated their
commitment to take action in this area in October 2008. Following the
proposal of the Public Governance Committee, they approved the OECD
Principles for Enhancing Integrity in Public Procurement in the form of an OECD
Recommendation. The Principles are primarily directed at policy makers in
governments at the national level, but may also offer general guidance for
sub-national government and state-owned enterprises.

The Principles provide a policy instrument for enhancing integrity in the
entire public procurement cycle. They take a holistic view by addressing
various risks to integrity, from needs assessment, through the award stage,
contract management and up to final payment.

Procedures that enhance transparency, good management, prevention of
misconduct, accountability and control contribute to preventing the waste of
public resources as well as corrupt practices. Efforts to enhance good
governance and integrity in public procurement are fully part of an efficient
and effective management of public resources.

How to keep the public procurement process transparent?

Corruption thrives on secrecy. A key challenge across countries is to
ensure transparency in the entire public procurement cycle, no matter what
the stage of the process is or the procurement method used.
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The first Principle for Enhancing Integrity in Public Procurement calls on
governments to provide an adequate degree of transparency in the entire
procurement cycle in order to promote fair and equitable treatment for potential
suppliers. There are several things governments can do to ensure this. For
example, if key decisions on procurement are well-documented and easily
accessible, inspectors are able to check whether specifications are unbiased
or award decisions are based on fair grounds. The degree of transparency
also needs to be adapted according to the recipient of information and the
stage of the cycle. In particular, governments should protect confidential
information, such as trade secrets of tenderers, to ensure a level playing
field.

The second Principle stresses that governments should maximise
transparency in competitive tendering and take precautionary measures to
enhance integrity, in particular for exceptions to competitive tendering, such as
extreme urgency or national security. To ensure sound competitive processes,
governments should provide clear rules, and possibly guidance, on the
choice of the procurement method. No matter what the procedure used,
maximising transparency is key, for example through the publication of
notices on-line for low-value purchases. Governments could also set up
procedures to mitigate possible risks to integrity. In the case of a hurricane
or a flood, a risk mitigation board could be set up to bring together key
stakeholders to allow for clear policy directions and increased communication
during the emergency.

How to achieve value for money?

Common shortfalls in the planning and management of procurement
include needs that are not well estimated, unrealistic budgets or officials
who are under skilled. Governments realise that procurement should be
integrated into a more strategic view of government actions to improve value
for money.

The third Principle states that governments need to ensure that public
funds are used in procurement according to the purposes intended.
Procurement plans generally include the related budget planning,
formulated on an annual or multi-annual basis, with a detailed and realistic
description of the financial and human resource management requirements.
The management of public funds should be monitored by internal control
and internal audit bodies, supreme audit institutions and/or parliamentary
committees. When a bridge is to be built, for example, a court of audit may
verify not only the legality of the spending decision but also whether the
planned bridge responds to a real need.
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The fourth Principle calls on governments to ensure that procurement
officials meet high professional standards of knowledge, skills and integrity.
Recognising working in public procurement as a profession is critical to
reducing mismanagement, waste and corruption. Just like the medical or legal
professions, public procurement officials could benefit from well-defined
curricula, specialised knowledge, professional certifications and integrity
guidelines. For example, if a public official sitting on a tendering commission
finds that one of the tenderers is someone with whom he or she has a
personal relationship, the official should be able to identify the potential
conflict of interest and take action.

How to improve resistance to fraud and corruption?

There is increasing recognition that specific measures are needed in the
public and private sectors to identify and address risks of fraud and corruption
in public procurement.

The fifth Principle requests governments to put mechanisms in place to
prevent risks to integrity in public procurement. Risks to integrity can pertain to
potentially vulnerable positions, activities, or projects. For instance, an anti-
corruption agency could draw a “risk map” that identifies the positions of
officials who are vulnerable, activities in the procurement where risks arose in
the past, and the particular projects at risk due to their value or complexity.
These risks can be addressed through mechanisms that foster a culture of
integrity in the public service such as integrity training, financial disclosure, or
the management of conflict of interest.

The sixth Principle encourages close co-operation between government and
the private sector to maintain high standards of integrity, particularly in contract
management. Governments should set clear integrity standards for the private
sector and ensure they are followed. For example, officials who systematically
record feedback on experience with individual suppliers are in a better position
to evaluate future tenders. Potential suppliers should also be encouraged to take
voluntary steps to reinforce integrity in their relationship with the government.
These include codes of conduct, integrity training programmes for employees,
corporate procedures to report fraud and corruption, internal controls,
certification and audits by a third independent party.

The seventh Principle calls on governments to provide specific
mechanisms for the monitoring of public procurement and the detection and
sanctioning of misconduct. For example, a public procurement agency could
have “blinking” indicators that track decisions and identify potential
irregularities by drawing attention to transactions departing from established
norms for a project. Procedures for reporting misconduct could also be
established, such as an internal complaint desk, a hotline, an external
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ombudsman or an electronic reporting system that protects the anonymity of
the individual. Governments should not only define sanctions by law but also
provide the means for them to be applied in an effective, proportional and
timely manner.

How to ensure that rules are followed?

A key condition for a public procurement system to operate with
integrity is the availability and effectiveness of accountability and control
mechanisms.

The eighth Principle highlights the importance for governments to
establish a clear chain of responsibility together with effective control
mechanisms. A clear chain of responsibility is key for defining the authority
for approval and based on an appropriate segregation of duties, as well as the
obligations for internal reporting. In addition, the regularity and
thoroughness of controls should be proportionate to the risks involved. For
example, probity advisors could be called upon for purchases that are high
value/volume, complex or sensitive in order to advise the procuring
authority at key stages of the process and provide a level of independent
assistance about the fairness of the procurement.

The ninth Principle stresses that governments should handle
complaints from potential suppliers in a fair and timely manner. To ensure an
impartial review, an independent body with the power to enforce its
decisions should rule on procurement decisions and provide adequate
remedies. In particular, potential suppliers should be able to refer to an
appeal body. In addition, establishing alternative dispute settlement
mechanisms can also be a way to avoid formal litigation and reduce the time
for solving complaints. For example, the government could set up an
advisory complaint board or a contact point for advice to companies facing
problems in cross-border cases.

Last, but not least, the tenth Principle calls on governments to empower
civil society organisations, media and the wider public to scrutinise public
procurement. Civil society organisations, media and the wider public should
have access to public information on the key terms of major contracts. The
reports of supreme audit institutions should also be made widely available to
enhance public scrutiny. Reviews of procurement activities could also be
undertaken. For example, an ad hoc parliamentary committee may
investigate large infrastructure projects. Direct control by citizens can
complement these traditional accountability mechanisms, for example
through the monitoring of high-value or complex procurements by a
representative from a civil society organisation.
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Implementing the Principles

The OECD Principles provide a policy framework for enhancing integrity
in the entire public procurement cycle. However, following such principles in
real-life situations is the true test.

From simple mistake to deliberate act: Adapting the response

Government contracts can give rise to mistakes, anomalies, fraud, and
misappropriation of public funds or instances of corruption. Some of these
problems can be avoided through adequate guidance for public
procurement officials. Accordingly, the OECD developed a Checklist to help
procurement officials implement the Principles for Enhancing Integrity in
Public Procurement.

The Principles and Checklist are based on acknowledged good practices
from governments in various legal and administrative systems. They are
intended to be used in conjunction with identified good practices, which
provide concrete options for reform for policy makers together with their
underlying context (see Integrity in Public Procurement: Good Practice from A to Z,
OECD (2007), available at www.oecd.org/gov/ethics).

For cases when fraud, misappropriation and corruption are the result of an
official’s deliberate act to circumvent the rules for illicit gain, the government’s
response needs to be adapted accordingly. A comprehensive map of risks to
integrity can help auditors detect misappropriation of public funds, in particular
fraud or corruption.

A practical Checklist for procurement officials

The Checklist for Enhancing Integrity in Public Procurement provides a
practical tool for the implementation of the Principles. The Checklist provides
guidance to practitioners at every stage of the public procurement cycle, from
needs assessment to contract management and payment. The procurement
cycle is defined as three main phases:

e pre-tendering, including needs assessment, planning and budgeting,
definition of requirements and choice of procedures;

e tendering, including the invitation to tender, evaluation and award; and

e post-tendering, including contract management, order and payment.
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Risk mapping
Gaining a better understanding of risks can help auditors detect fraud

and corruption. The report provides insights into risks to integrity at key
points of the public procurement process, that is:

e During the needs assessment, this could take the form of studies that are
repeated, never delivered, or useless.

e During the planning, the estimate for the project is for instance over or
undervalued, unnecessary documents are billed or project specifications
are prepared in a way to allow for future gains.

e In relation to the selection method, this may take the form of reduced
publicity, abuse of emergency procedures, or a misrepresented operation to
split up contracts. For instance, during the contract management, discounts
are provided to an “association” registered under the same address of a
company, services are modified, invoices are overvalued or work unrelated
to the contract is added.

A benchmark for OECD and non-member countries

The Principles are a point of reference with which policy makers can
review, assess and further develop existing policies both in OECD and
non-member countries.

Promoting policy dialogue

The Principles are used for conducting Joint Learning Studies and
formulating capacity development plans in various regions of the world such
as the Middle East and North Africa, South East Europe and Asia Pacific. A pilot
application of the Principles was carried out in Morocco in 2007 that helped
the government strengthen its public procurement procedures in the wider
context of the fight against corruption. Highlights of the study on Morocco are
presented in the report, in particular key findings and policy recommendations
to improve the procurement system.

Acceding to OECD membership

The Principles are also used for countries in the accession process to
OECD membership, in particular Chile, Estonia, Israel, Russia and Slovenia, in
order to benchmark with OECD standards.

Reporting on progress in 2011

With regard to OECD countries, they will report on progress made in
implementing the Recommendation in 2011.
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Notes

1. Quantifying the size of public procurement is a difficult task because of the absence
of detailed and consistent measurements of government procurement markets for a
large number of countries. It is estimated to be the equivalent of 10 to 15% of GDP in
OECD countries, depending on whether the compensation for employees is included.

2. Kaufmann, World Bank (2006), based on Executive Opinion Survey 2005 of the
World Economic Forum covering 117 countries.
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I. PRINCIPLES FOR ENHANCING INTEGRITY IN PUBLIC PROCUREMENT

Introduction

The Principles guide governments in developing and implementing an
adequate policy framework for enhancing integrity in public procurement,
while at the same time, taking into account the various national laws and
organisational structures of member countries. They are primarily directed at
policy-makers in governments at the national level but they also offer general
guidance for sub-national government and state-owned enterprises.

Box I.1. Aim of the Principles

The overall aim of the Principles is to guide policy makers at the central
government level in instilling a culture of integrity throughout the entire
public procurement cycle, from needs assessment to contract management
and payment.

Key pillars of the Principles

The Principles provide a policy framework with ten key Principles to
reinforce integrity and public trust in how public funds are managed (see key
pillars of the Principles in Box I.2).

Box I.2. Key pillars of the Principles for enhancing integrity
in public procurement

The Principles stress the importance of procedures to enhance
transparency, good management, prevention of misconduct as well as
accountability and control in public procurement.

A. Transparency

1. Provide an adequate degree of transparency in the entire procurement
cycle in order to promote fair and equitable treatment for potential suppliers.

2. Maximise transparency in competitive tendering and take precautionary
measures to enhance integrity, in particular for exceptions to competitive
tendering.
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Box I.2. Key pillars of the Principles for enhancing integrity
in public procurement (cont.)

B. Good management

3. Ensure that public funds are used in procurement according to the
purposes intended.

4. Ensure that procurement officials meet high professional standards of
knowledge, skills and integrity.

C. Prevention of misconduct, compliance and monitoring
5. Put mechanisms in place to prevent risks to integrity in public procurement.

6. Encourage close co-operation between government and the private
sector to maintain high standards of integrity, particularly in contract
management.

7. Provide specific mechanisms to monitor public procurement as well as
detect misconduct and apply sanctions accordingly.

D. Accountability and control

8. Establish a clear chain of responsibility together with effective control
mechanisms.

9. Handle complaints from potential suppliers in a fair and timely manner.

10. Empower civil society organisations, media and the wider public to
scrutinise public procurement.

Public procurement is at the interface of the public and private sectors,
which requires close co-operation between the two parties to achieve value for
money. It also requires the sound stewardship of public funds to reduce the
risk of corrupt practices. Public procurement is also increasingly considered a
core element of accountability to the public on the way public funds are
managed. In this regard, the Checklist emphasises how governments could
co-operate with the private sector as well as with stakeholders, civil society
and the wider public to enhance integrity and public trust in procurement.

Defining integrity

Integrity can be defined as the use of funds, resources, assets, and
authority, according to the intended official purposes, to be used in line with
public interest. A “negative” approach to define integrity is also useful to
determine an effective strategy for preventing integrity violations’ in the field
of public procurement. Integrity violations® include:

e corruption including bribery, “kickbacks”, nepotism, cronyism and
clientelism;
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fraud and theft of resources, for example through product substitution in
the delivery which results in lower quality materials;

conflict of interest in the public service and in post-public employment;
collusion;

abuse and manipulation of information;

discriminatory treatment in the public procurement process; and

the waste and abuse of organisational resources.

Legal, institutional and political conditions for the implementation
of the Principles

In order to implement the Principles, governments should ensure that

the effort to enhance integrity in public procurement at the policy level is also
supported by the country’s leadership and by an adequate public procurement
system. The following items are commonly regarded as the essential

structural elements of a public procurement system:

2

an adequate legislative framework, supported by regulations to address
procedural issues not normally the subject of primary legislation;

an adequate institutional and administrative infrastructure;

an effective review and accountability regime;

an effective sanctions regime; and

adequate human, financial and technological resources to support all
elements of the system.

In the following sections the Principles are complemented by annotations

that provide options for reform in the implementation of the Principles.

Notes

1. Based on L. Huberts and J.H.] Van den Heuvel, Integrity at the Public-Private Interface,

Maastricht 1999: Shaker.

2. Based on United Nations Convention against Corruption: Implementing Procurement-

Related Aspects, paper submitted by the United Nations Commission on
International Trade Law at the Conference of States Parties to the United Nations
Convention against Corruption in Indonesia in January 2008.
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1.1. TRANSPARENCY

Principle 1. Provide an adequate degree of transparency in
the entire procurement cycle in order to promote fair and
equitable treatment for potential suppliers.

Governments should provide potential suppliers and contractors with
clear and consistent information so that the public procurement process is
well understood and applied as equitably as possible. Governments
should promote transparency for potential suppliers and other relevant
stakeholders, such as oversight institutions, not only regarding the
formation of contracts but in the entire public procurement cycle.
Governments should adapt the degree of transparency according to the
recipient of information and the stage of the cycle. In particular,
governments should protect confidential information to ensure a level
playing field for potential suppliers and avoid collusion. They should also
ensure that public procurement rules require a degree of transparency
that enhances corruption control while not creating red tape to ensure the
effectiveness of the system.

Governments should ensure access to laws and regulations, judicial and/
or administrative decisions, standard contract clauses on public procurement,
as well as to the actual means and processes by which specific procurements
are defined, awarded and managed. Information on procurement
opportunities should be disclosed as widely as possible in a consistent, timely
and user-friendly manner, using the same channels and timeframe for all
interested parties. Conditions for participation, such as selection and award
criteria as well as the deadline for submission should be established in
advance. In addition, they should be published so as to provide sufficient time
for potential suppliers for the preparation of tenders and recorded in writing
to ensure a level playing field. When using national preferences in public
procurement, transparency on the existence of preferences or other
discriminatory requirements also enables potential foreign suppliers to
determine whether they have an interest in entering a specific procurement
process. In projects that hold specific risks because of their value, complexity
or sensitivity, a pre-posting of proposed tendering documents could provide
an opportunity for potential suppliers to ask questions and provide feedback
early in the process. This allows the identification and management of
potential issues and concerns before the tendering.

Transparency requirements usually focus on the tendering phase.
However, transparency measures such as recording information or using new
technologies are equally important in the pre-tendering and post-tendering
phases to prevent corruption and enhance accountability. Without recording
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at decision making points in the procurement cycle, there is no trail to audit,
challenge the procedure, or enable public scrutiny. Records should be
relevant and complete throughout the procurement cycle, from needs
assessment to contract management and payment and include electronic
data in relation to the traceability of procurement. These records should be
kept for a reasonable number of years after the contract award to enable the
review of government decisions. New technologies can also play an
important role in providing easy and real-time access to information for
potential suppliers, track information and facilitate the monitoring on
procurement processes (see also Recommendation 10). Electronic systems, for
instance in the form of “one-stop-shop” portal, can be used in addition to
traditional off-line media to enhance transparency and accountability
throughout the procurement cycle.

Restrictions should apply in the disclosure of sensitive information, that
is, information the release of which would compromise fair competition
between potential suppliers, favour collusion or harm interests of the State.
For instance, disclosing information such as the terms and conditions of each
tender helps competitors detect deviations from a collusive agreement,
punish those firms and better co-ordinate future tenders. The need for access
to information should be balanced by clear requirements and procedures for
ensuring confidentiality. This is particularly important in the phases of
submission and evaluation of tenders. For instance, procedures to ensure the
security and confidentiality of documents submitted could help guide officials
in handling sensitive information and in clarifying what information should
be disclosed. Furthermore, closer working relationships between competition
and procurement authorities should be developed to raise awareness about
risks of tender-rigging, as well as prevent and detect collusion.

Ensuring an adequate degree of transparency that enhances corruption
control, while not impeding the efficiency and the effectiveness of the
procurement process, is a common challenge for governments. Procurement
regulations and systems should not be unnecessarily complex, costly or time-
consuming, as this could cause excessive delays to the procurement and
discourage participation, in particular for small and medium enterprises.
Excessive red tape may also create possible opportunities for corruption, for
instance in the case of regulatory instability, or when leading to requests for
exceptions to rules. Furthermore, special attention should be paid to ensuring
the overall coherence of the application of procurement regulations across
public organisations.
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Principle 2. Maximise transparency in competitive tendering
and take precautionary measures to enhance integrity, in
particular for exceptions to competitive tendering.

To ensure sound competitive processes, governments should provide clear
rules, and possibly guidance, on the choice of the procurement method
and on exceptions to competitive tendering. Although the procurement
method could be adapted to the type of procurement concerned, governments
should, in all cases, maximise transparency in competitive tendering.
Governments should consider setting up procedures to mitigate possible
risks to integrity through enhanced transparency, guidance and control, in
particular for exceptions to competitive tendering such as extreme urgency
or national security.

Open tendering contributes to enhancing transparency in the process.
However, a key challenge for governments is to ensure administrative
efficiency, and therefore the procurement method could be adapted to the
type of procurement concerned. Procurements, irrespective of whether they
are competitive or not, should be managed in a clear and transparent
framework and grounded in a specific need.

To ensure sound competitive processes, governments should provide
clear and realistic rules on the choice of the optimum method. This choice
could be governed primarily by the value and the nature of the contract, that
is the type of procurement concerned (e.g. different procurement methods
should apply for goods and for professional services such as the development
of computer applications). They could also pro-actively establish additional
guidelines for officials to facilitate the implementation of these rules,
specifying criteria for using different types of procedures and describing how
to use them. Competition authorities may be consulted to determine the
optimum procurement method to be used to achieve an efficient and
competitive outcome in cases where the number of potential suppliers is
limited and where there is a high risk of collusion.

Ensuring a level playing field also requires that exceptions to competitive
tendering are strictly defined in procurement regulations in relation to:

o the value and strategic importance of the procurement;

o the specific nature of the contract which results in a lack of genuine
competition such as proprietary rights;

e the confidentiality of the contract to protect state interests; and

e exceptional circumstances, such as extreme urgency.
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Similarly, when negotiations are allowed, the basis for negotiations
should be clearly defined by regulations, so that they can only be held under
exceptional circumstances and within a predefined timeframe.

Although the procurement method could be adapted to the type of
procurement concerned, governments should, in all cases, maximise
transparency in competitive tendering. For instance, in the case of
framework agreements, guidance could be provided to ensure adequate
transparency throughout the process, including in the second stage that is
particularly vulnerable to corruption. Furthermore, governments should
consider setting up complementary procedures for mitigating risks of
corruption, in particular for exceptions to competitive tendering, such as
extreme urgency or national security:

e Transparency. Restricted or limited tendering does not necessarily justify less
transparency. On the contrary, it may require even more transparency to
mitigate risks of corruption. For instance, in the case of limited tendering, the
requirements of a contract may be publicised for a short period of time when
there is a possibility that only one supplier can perform the work. This could
provide suppliers with a chance to prove that they are able to satisfy
requirements, which may lead to the opening of a competitive procedure.
Similarly, amendments to the contract could be publicised through the use of
new technologies. The derogation from competitive tendering should be
justified and recorded in writing to provide an audit trail.

e Specific guidance. Guidelines and training materials, as well as advice and
counselling, provide examples of concrete steps for handling limited or
non-competitive procedures for both procurement and finance officials.
Restrictions are also important for setting clearly defined boundaries. For
instance, follow-on contracting may be allowed only under strict conditions
defined in the contract, taking into account the amount of the procurement.

e Additional or tightened controls. The independent responsibility of at least two
persons at key points of the decision making or in the control process
contributes to the impartiality of public decisions. In addition, other
measures could be used, such as independent review at each stage of the
procurement cycle, specific reporting and public disclosure requirements,
or random audits to check compliance on a systematic basis.

e Enhanced capacity. The best available skills and experience could be deployed
depending on the assessment of the potential risk of the project. For large
procurements, independent validation may be necessary through a probity
auditor or the involvement of stakeholders. For emergency procurement, a risk
mitigation board may be set up bringing together key actors — procurement,
control officials and technical experts - to allow for clear policy direction
and increased communication.

OECD PRINCIPLES FOR INTEGRITY IN PUBLIC PROCUREMENT - ISBN 978-92-64-05561-2 — © OECD 2009 25



1.1. TRANSPARENCY

The procurement capacity available in the country and, in the case of
post-conflict countries, the urgency of fulfilling needs, should be taken into
account before introducing these procedures for mitigating risks of
corruption.

26 OECD PRINCIPLES FOR INTEGRITY IN PUBLIC PROCUREMENT - ISBN 978-92-64-05561-2 - © OECD 2009



ISBN 978-92-64-05561-2
OECD Principles for Integrity in Public Procurement
© OECD 2009

PART I
Chapter 2

Good Management

27



1.2. GOOD MANAGEMENT

Principle 3. Ensure that public funds are used in public
procurement according to the purposes intended.

Procurement planning and related expenditures are key to reflecting a
long-term and strategic view of government needs. Governments should
link public procurement with public financial management systems to
foster transparency and accountability as well as improve value for
money. Oversight institutions such as internal control and internal audit
bodies, supreme audit institutions or parliamentary committees should
monitor the management of public funds to verify that needs are
adequately estimated and public funds are used according to the purposes
intended.

Public procurement systems are at the centre of the strategic
management of public funds to promote overall value for money, as well as
help prevent corruption. To reflect government needs and provide a strategic
outlook in relation to the attainment of government or department objectives,
procurement planning is a key management instrument. Procurement plans —
generally prepared on an annual basis - may include the related budget
planning, formulated on an annual or multi-annual basis (often as part of a
department investment plan), with a detailed and realistic description of
financial and human resource requirements. Planning requires that officials
are adequately trained in planning, scheduling and estimating projects costs
so that projects are well co-ordinated and fully funded when works need to
begin. Procurement plans could also be published to inform suppliers of
forthcoming opportunities providing that the information released is carefully
selected to avoid possible collusion. Project-specific plans may be prepared for
purchases of goods and services that are considered high value, strategic or
complex to establish project milestones and an effective structuring of
payment. Performance reporting can also contribute to aligning procurement
activities with expected outputs or outcomes, particularly when it is linked to
associated expenditures.

Public procurement should be considered an integral part of public
financial management and to the fostering of transparency and accountability
from expenditure planning to final payment. Transparency and accountability
begin with the budget process, with the full disclosure of all relevant fiscal
information in a timely and systematic manner.! Electronic systems can help
connect with the overall financial management system to ensure that
procurement activities are conducted according to plans and budgets, and
that all necessary information on public procurement is made available and
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tracked. To enhance the responsibility of high-ranking officials, fiscal reports
may contain a statement of responsibility by the Minister and the senior
official responsible for producing the report. The budget should be
implemented in an orderly and predictable manner with arrangements for the
exercise of control and stewardship of the use of public funds, taking into
account the whole life of the contract.

Sound reporting is fundamental throughout key management processes
to support investment decisions, asset management, acquisition management,
contract management and payment. A dynamic system of internal financial
controls, including internal audit, helps ensure the validity of information
provided. Budget, procurement, project and payment verification activities
should be segregated. These activities should be conducted by individuals or
entities from separate functions and distinct reporting relationships. Electronic
systems can provide a way to integrate procurement with financial management
functions while providing a “firewall” between individuals, as direct contact is
not required.

The management of public funds in procurement should be monitored
not only by internal auditors but also by independent oversight institutions,
such as Supreme Audit Institutions and Parliamentary Committees depending
on the country context. Oversight institutions should have the opportunity
and the resources to effectively examine fiscal reports. In particular, they may
verify not only the legality of a spending decision but also whether it has been
carried out in line with government needs. Reports may be audited on a
random basis by the Supreme Audit Institution, in accordance with generally
accepted auditing practices. Parliament can also play a role in scrutinising the
management of public funds in procurement, particularly by reviewing the
reports of the supreme audit institution and calling upon the government for
action, where necessary. Fiscal reports should be made publicly available to
enable stakeholders, civil society and the wider public to monitor the way
public funds are spent (see also Recommendation 10).
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Principle 4. Ensure that procurement officials meet high
professional standards of knowledge, skills and integrity.

Recognising officials who work in the area of public procurement as a
profession is critical to enhancing resistance to mismanagement, waste
and corruption. Governments should invest in public procurement
accordingly and provide adequate incentives to attract highly qualified
officials. They should also update officials’ knowledge and skills on a
regular basis to reflect regulatory, management and technological
evolutions. Public officials should be aware of integrity standards and
able to identify potential conflict between their private interests and
public duties that could influence public decision making.

Public procurement is increasingly recognised as a strategic profession
(rather than a simple administrative function) that plays a central role in
preventing mismanagement, waste and potential corruption. Adequate public
employment conditions and incentives — in terms of remuneration, bonuses,
career prospects and personnel development - help attract and retain highly
skilled professionals. Capacities should also be sufficient to ensure that
procurement officials are able to fulfil their various tasks. Mobility in the
administration should also be encouraged to the extent possible and
supported by adequate training. Human resource management policies may
encourage exchanges between the public and private sectors to cross-fertilise
talent and commercial know-how, provided that public service regulations
define an adequate framework for preventing conflict-of-interest situations,
especially for post-public employment.

In light of new regulatory developments, technological changes and
increased interaction with the private sector, it is essential that a systematic
approach to learning and development for procurement officials be used to
build and update their knowledge and skills. Governments should support
officials with adequate information and advice, through guidelines, training,
counselling, as well as information sharing systems, databases, benchmarks
and networks that help them to make informed decisions and contribute to a
better understanding of markets. To prevent risks to integrity, guidance is all the
more important in countries that put emphasis on managerial approaches and
that provide more discretion and flexibility to officials in their daily practice.

Training plays an important role in helping officials recognise possible
mistakes in performing administrative tasks and improving their practices
accordingly. Formal and on-the-job training programmes should be available
for entry-level as well as more experienced procurement officials, to ensure
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that officials involved in public procurement have the necessary skills and
knowledge to carry out their responsibilities and keep abreast of evolutions. In
addition, certification programmes, established in co-operation with relevant
stakeholders such as institutes or universities, help ensure that both
programme managers and contractors have acquired an appropriate level of
training and experience. Officials, as well as suppliers’ organisations, may also
be consulted in the revision of procurement standards to ensure that the
policy’s rationale is understood and accepted and that the standards can be
realistically implemented.

Integrity standards are a core element of professionalism, as they
influence the daily behaviour of procurement officials and contribute to
creating a culture of integrity. To prevent the influence of individual private
interests on public decision making, officials should be aware of the
circumstances and relationships that lead to conflict-of-interest situations.
These situations may be the reception of gifts, benefits and hospitality, the
existence of other financial and economic interests, personal and family
relationships, affiliations with organisations, or the promise of future
employment. The communication of integrity standards is essential to raise
awareness and build officials’ capacity to handle ethical dilemmas and
promote integrity. This is equally important for managers, high-level officials,
as well as external employees and contractors involved in procurement.
Furthermore, detailed guidelines could be provided for officials involved in
public procurement, for instance in the form of a code of conduct. These
guidelines help ensure impartiality in their interactions with suppliers,
manage conflict of interest and avoid the leak of sensitive information.

Note

1. See also OECD Best Practices for Budget Transparency, May 2001 (www.oecd.org/
dataoecd/33/13/1905258.pdf).
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Principle 5. Put mechanisms in place to prevent risks to
integrity in public procurement.

Governments should provide institutional or procedural frameworks that
help protect officials in public procurement against undue influence from
politicians or higher level officials. Governments should ensure that the
selection and appointment of officials involved in public procurement are
based on values and principles, in particular integrity and merit. In
addition, they should identify risks to integrity for job positions, activities,
or projects that are potentially vulnerable. Governments should prevent
these risks through preventative mechanisms that foster a culture of
integrity in the public service such as integrity training, asset declarations,
as well as the disclosure and management of conflict of interest.

To protect procurement officials from undue influence, in particular
political interference and internal pressure from high-level officials, public
organisations should have adequate institutional or procedural frameworks,
sufficient resources to effectively carry out responsibilities and supportive
human resource policies. For instance, providing guarantees to ensure that a
public procurement official can appeal against a decision of dismissal
contributes to the impartiality of the official in making decisions by protecting
him or her from undue influence. In addition, merit-based selection
procedures and integrity screening processes for senior officials involved in
procurement enhance resistance to corruption. This is particularly important
as senior officials serve as a role model in terms of integrity in their
professional relationship with political leaders, other public officials and
citizens. More generally, there should be a clear commitment from senior
officials in the administration to set the example and provide visible support
to the fight against corruption.

A “risk map” of the organisation(s) could be developed to identify the
positions of officials which are vulnerable, those activities in the procurement
where risks arise, and the particular projects at risk due to the value and
complexity of the procurement. This risk map could be developed in close
co-operation with procurement officials. On that basis, training sessions could
be developed to inform officials about risks to integrity and possible
preventative measures. Suppliers could also follow integrity training to raise
awareness of the importance of integrity considerations in the procurement
process. In addition, specific procedures may be introduced for officials in
positions that are especially vulnerable to corruption, such as regular
performance appraisals, mandatory disclosure of interests, assets, hospitality
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and gifts. If the information disclosed is not properly assessed, risks to integrity,
including potential conflicts of interests, will not be properly identified,
resolved and managed. This information should be recorded and kept up-to-
date. Integrity procedures should be clearly defined and communicated to
procurement officials and to other stakeholders when relevant.

Avoiding the concentration of key areas in the hands of a single individual
is fundamental in the prevention of corruption. The independent responsibility
of at least two persons in the decision making and control process may take the
form of double signatures, cross-checking, dual control of assets and separation
of duties and authorisation (see also Recommendation 3 in relation to the
budget). To the extent possible, separating the responsibilities for authorising
transactions, processing and recording them, reviewing the transactions, and
handling related assets also helps prevent corruption. A key challenge with the
separation of duties and authorisation is to ensure the flow of information
between management, budget and procurement officials and to avoid the
fragmentation of responsibilities and a lack of overall co-ordination. The
separation of duties and authorisation should be organised in a realistic
manner in order to avoid creating overly burdensome procedures that may
create opportunities for corruption.

Depending on the level of risk, a system of multiple-level review and
approval for certain matters, rather than having a single individual with sole
authority over decision making, may introduce an independent element to the
decision making process. These reviews may focus for example on the choice
of competitive and non-competitive strategies prior to the tendering or on
significant contract amendments. They may be carried out by senior officials
independent of the procurement and project officials or by a specific contract
review committee process. However, multiple-level reviews often involve
officials with less detailed knowledge of individual procurements and hold the
risk of fragmenting accountability.

Prolonged contact over an extended period of time between government
officials and suppliers should also be avoided. The rotation of officials - involving
when possible new responsibilities — could be a safeguard for positions that are
sensitive or involve long-term commercial connections. However, sufficient
capacity and institutional knowledge should be ensured at the government level
over time. Electronic systems also provide a promising instrument for avoiding
direct contact between officials and potential suppliers and for standardising
processes. The use of new technologies may require security control measures for
the handling of information, such as: the use of unique user identity codes to
verify the authenticity of each authorised user; well-defined levels of computer
access rights and procurement authority; and the encryption of confidential data.
A cost-benefit analysis of technical solutions should be carried out early in the
process, especially for low-value procurement.
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Principle 6. Encourage close co-operation between government
and the private sector to maintain high standards of integrity,
particularly in contract management.

Governments should set clear integrity standards and ensure compliance
in the entire procurement cycle, particularly in contract management.
Governments should record feedback on experience with individual
suppliers to help public officials in making decisions in the future.
Potential suppliers should also be encouraged to take voluntary steps
to reinforce integrity in their relationship with the government.
Governments should maintain a dialogue with suppliers’ organisations to
keep up-to-date with market evolutions, reduce information asymmetry
and improve value for money, in particular for high-value procurements.

Governments should set clear standards for integrity throughout the
entire procurement cycle starting with the selection process. The selection of
tenderers should be based on criteria, which are defined in a clear and
objective manner, are not discriminatory and cannot be altered afterwards.
Requirements could be placed on potential suppliers and contractors
to show evidence of anti-corruption policies and procedures and to
contractually commit them to comply with anti-corruption standards. This
could be accompanied by a contractual right to terminate the contract in the
event of non-compliance. Several options could be considered for taking into
account integrity considerations in the selection process. For instance,
potential suppliers may make declarations of integrity in which they testify
that they have not been involved in corrupt activities in the past. Alternatively,
governments may also lead by example by using “Integrity Pacts” that require
a mutual commitment by the government and all tenderers to refrain from
and prevent all corrupt acts and submit to sanctions in case of violations.

The information provided by potential suppliers needs to be verified and
compared with other internal and external sources of information, such as
government databases. Databases may include information such as past
performance, prices, and possibly a list of suppliers that have been excluded
from procurement with the government. Furthermore, suppliers should be
closely monitored in contract management to maintain high standards of
integrity and ensure that they are kept accountable for their actions. For
instance, there could be a rigorous verification of identity of contractors and
sub-contractors early in the process, based on reputable sources of information,
to avoid that subcontracting is used as a means to conceal fraud or corruption.
More generally, feedback on the experience with individual suppliers should be
kept to help public officials in making decisions in the future.
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It is also the responsibility of the private sector to reinforce integrity and
trust in its relationship with government through robust contractor integrity and
compliance programmes. These programmes include codes of conduct, integrity
training programmes for employees, corporate procedures to report fraud and
corruption, internal controls, certification and audits by a third independent
party. They should apply equally to contractors and sub-contractors. Voluntary
self-regulation can be undertaken by individual suppliers or members of an
industry or a sector, which pro-actively engage in the adoption of integrity
measures, in particular by committing to anti-corruption agreements. It is
essential that the information is accurate and maintained up-to-date to ensure
the effectiveness of voluntary self-regulation by the private sector.

Fostering an open dialogue with suppliers’ organisations contributes to
improving value for money by setting clear expectations and reducing
information asymmetry. For instance, engaging representatives of the private
sector in the review or the development of procurement regulations and policies
helps ensure that the proposed standards reflect the expectations of both parties
and are clearly understood. To foster a more strategic approach to public
procurement, governments could provide the opportunity for the industry to
discuss innovative solutions so that governments know how marketplaces
operate and align with those markets and the opportunities they create. Similarly,
governments should regularly conduct market surveys and dialogue with the
private sector to keep abreast of suppliers, products and prevailing prices for
goods and services.

This dialogue is critical throughout the procurement cycle, from needs
assessment to contract management in order to foster a trustful relationship
between government and the private sector. Potential suppliers may have the
possibility to seek clarification before the tendering, especially for high-value
procurements, for instance in the form of public hearings to clarify what is
needed. This disclosure of information should be carefully considered, taking into
account possible risks of collusion between private sector actors. In order to
clarify expectations and anticipate possible misunderstanding with potential
suppliers, elements of good practice include prompt responses to questions for
clarification and the availability of dispute boards to prevent or resolve disputes
on major projects. In the case of responses to questions for clarification, the
information should then be transmitted to potential suppliers in a consistent
manner to provide a level playing field. The grounds for selecting the winner could
be made public, including the weighting given to qualitative tender elements. Ata
minimum, debriefing should be provided to unsuccessful tenderers on request so
that they understand why their proposal fell short in relative terms of other
tenders, without disclosing commercially-sensitive information about other
tenders. In the contract management, dialogue between both parties is also
needed to enable problems to be quickly identified and resolved.
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Principle 7. Provide specific mechanisms to monitor public
procurement as well as to detect misconduct and apply
sanctions accordingly.

Governments should set up mechanisms to track decisions and enable the
identification of irreqgularities and potential corruption in public
procurement. Officials in charge of control should be aware of the
techniques and actors involved in corruption to facilitate the detection of
misconduct in public procurement. In order to facilitate this, governments
should also consider establishing procedures for reporting misconduct
and for protecting officials from reprisal. Governments should not only
define sanctions by law but also provide the means for them to be applied
in case of breach in an effective, proportional and timely manner.

The public procurement process should be closely monitored to detect
irregularities and corruption. Governments should set up mechanisms that
help track decisions and enable the identification of potential risks.
Management controls, approval and reporting are key to monitoring public
procurement. In addition, the use of electronic systems increases
transparency and accountability while allowing officials to use their discretion
and judgement for achieving value for money. For instance, a set of “blinking”
indicators could be developed in relation to existing computer data-mining to
draw attention to transactions that appear to depart from established norms
for a project. These indicators, developed on the basis of risks identified,
would preferably not be communicated to procurement practitioners to avoid
influencing their behaviour. When a number of indicators start “blinking”,
follow-up should be initiated by auditors to facilitate the detection of
irregularities or corrupt practices (see also Recommendation 8). Where
justified, this information could be brought to the attention of law
enforcement authorities to enable possible investigations.

Officials in charge of control should be aware of the techniques and
actors involved in corruption in public procurement to facilitate the detection
of misconduct. These officials could follow specialised training on a regular
basis to inform them about corrupt techniques used in procurement.
Knowledge of the actors involved in corruption and the understanding of their
underlying motivations, as well as the techniques used to carry out corrupt
agreements also assists in detecting potential corruption. Given the capacity
of criminals to devise new techniques, these training sessions could be
updated and carried out at regular intervals.! Experts’ assistance could also be
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required to examine a particular technical, financial or legal aspect of the
procurement process and gather evidence that could be presented in court.

Public authorities may also develop clear procedures to report
misconduct, such as an internal complaint desk, or a hotline, an external
ombudsman or an electronic reporting system that protects the anonymity of
the individual who reports misconduct yet allows clarification questions.
A key challenge is to ensure the protection of public officials who report
misconduct against retaliation, in particular through legal protection,
protection of privacy information, anonymity or the setting up of a protection
board. At the same time, particular attention should be paid to ensuring that
the management of complaints is well documented and impartial to avoid
harming unnecessarily the reputation of individuals affected by allegations.

Effective, proportional and timely redress, as well as sanctions should not
only be defined by law but also promptly applied in case of irregularities,
fraud, as well as active and passive corruption in public procurement.
Governments should enforce administrative, civil and criminal sanctions.?
Traditional redress and sanctions include the denial or loss of the contract,
liability for damages and the forfeiture of tender or performance bonds. In
addition, these could include confiscation of ill-gotten gains and debarment
from future contracts to deter private sector actors from engaging in corrupt
practices.3 With regard to officials, redress, consequences and sanctions
could encompass administrative, civil and criminal sanctions, including
confiscation of ill-gotten gains. Administrative consequences may also exist
at the organisational level to punish the contracting authority, for instance in
the form of a pecuniary fine in proportion to the value of the contract.

Notes
1. See Bribery in Public Procurement: Methods, Actors and Counter-Measures, OECD, 2007.

2. For further information about country practices in relation to sanctions in Asia
and the Pacific, see Curbing Corruption in Public Procurement in Asia and the Pacific:
Progress and Challenges in 25 Countries, ADB/OECD, 2007.

3. For further information on the challenges of introducing debarment, see Fighting
Corruption and Promoting Integrity in Public Procurement, OECD, 2005.
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Principle 8. Establish a clear chain of responsibility together
with effective control mechanisms.

Governments should establish a clear chain of responsibility by defining
the authority for approval, based on an appropriate segregation of duties,
as well as the obligations for internal reporting. In addition, the regularity
and thoroughness of controls should be proportionate to the risks
involved. Internal and external controls should complement each other
and be carefully co-ordinated to avoid gaps or loopholes and ensure that
the information produced by controls is as complete and useful as
possible.

Defining the level of authority for approval of spending, sign off and
approval of key stages, based on an appropriate segregation of duties, is essential
to establish a clear chain of responsibility. Internal guidelines should clarify the
level of responsibility, the required knowledge and experience, the corresponding
financial limits and the obligation of recording in writing of key stages in the
public procurement cycle. In the case of delegated authority, it is important to
explicitly define the delegation of power of signature, the acknowledgement of
responsibility and the obligations for internal reporting. These processes should
be embedded in daily management and supported by adequate communication
and training. Managers play an important role in leading by example and
enhancing integrity in the culture of the organisation. They are in charge of
setting expectations for officials in performing to appropriate standards and are
ultimately responsible for irregularities and corruption.

Regular internal controls by officials independent of those undertaking
the procurement may be tailored to the type of risk; these controls include
financial control, internal audit or management control. External audits of
procurement activities are important to ensure that practices align with
processes; they are carried out to verify that controls are being performed as
expected. Financial audits help detect and investigate fraud and corruption
while performance audits provide information on the actual benefits of
procurements and suggest systemic improvements. Performance audits
review not only compliance with expenditure rules but also the attainment of
the physical and economic objectives of the investment. It is important to
ensure that external audit recommendations are implemented within a
reasonable delay.

The frequency of audits could be determined by factors such as the
nature and the extent of the risks, that is the volume and associated value, the
various types of procurement, the complexity, sensitivity and specificity of the
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procurement (for instance for exceptions to competitive tendering). There
should be no minimum threshold for conducting random audits. For instance,
for procurements that are particularly at risk, the use of a probity advisor or a
probity auditor may be considered. On the one hand, probity advisors give
advice during the procurement to provide a level of independent assurance
about the openness and fairness of the process. On the other hand, probity
auditors are an external party that is engaged to verify afterwards that a
procurement activity was conducted in line with good practice.

Given that public procurement is subject to various controls, attention
should be paid to ensuring that controls complement each other and are carefully
co-ordinated to avoid gaps and overlaps in controls. A systematic exchange of
information between internal and external controls could be encouraged to
maximise the use of information produced by different controls. Auditors should
promptly report to criminal investigators for follow-up investigation when there
are suspicions of fraud or corruption. Information from external audits on
procurement should be publicised to reinforce public scrutiny. Furthermore,
public disclosure of internal controls may also be considered.
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Principle 9. Handle complaints from potential suppliers in a
fair and timely manner.

Governments should ensure that potential suppliers have effective and
timely access to review systems of procurement decisions and that these
complaints are promptly resolved. To ensure an impartial review, a body
with enforcement capacity that is independent of the respective procuring
entities should rule on procurement decisions and provide adequate
remedies. Governments should also consider establishing alternative
dispute settlement mechanisms to reduce the time for solving complaints.
Governments should analyse the use of review systems to identify
patterns where individual firms could be using reviews to unduly
interrupt or influence tenders. This analysis of review systems should
also help identify opportunities for management improvement in key
areas of public procurement.

Providing timely access to review mechanisms contributes to ensuring
the overall fairness of the procurement process. A key challenge for
governments is to resolve complaints in a fair manner while ensuring
administrative efficiency, that is the delivery of goods and services to citizens
in a timely manner. Decisions that could be challenged should include not
only the award decision but also key decisions in the pre- and post-award
phases, such as the choice of the procurement method or the interpretation of
contract clauses in the management of the contract. To enable the timely
resolution of complaints, a range of measures may be used, for example:

e Using e-procurement, when possible, to ensure that the information on the
award is communicated in a prompt manner to all tenderers and that they
have a reasonable delay to challenge the decision.

e Providing remedies to challenge the decision early in the process, such as
the setting aside of the award decision, the use of a standstill period for
challenging the decision between the award and the beginning of the
contract, or the decision to suspend temporarily the award decision when
relevant. In all cases, a sufficient period of time to prepare and submit a
challenge should be provided to unsuccessful tenderers.

e Reviews could also be allowed during contract management and after the
end of the contract for a reasonable time in order to claim damages.

To ensure the impartiality of review mechanisms, review decisions
should be ruled upon by a body with enforcement capacity that is
independent of procuring entities. As a first stage, potential suppliers should
have an opportunity to submit their complaints to the procuring authority in
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order to prevent confrontation and the costs of a quasi-judicial or judicial
review. Officials participating in the review should be secure from external
influence. Their decisions may also be published, possibly on-line. In all cases,
potential suppliers should be able to refer to an appeal body — administrative
and/or judicial - to review the final decision of the procuring authority.

Efficient and timely resolution for complaints is essential for the fairness
of public procurement. Different approaches may be used to ensure the
enforcement of procurement regulations within a reasonable delay. For
example, using a review body with specific professional knowledge in dealing
with complaints may reinforce the legitimacy of decisions and reduce the time
for solving complaints. Similarly, alternative resolution mechanisms may be
established to encourage informal problem solving and prevent a formal review.

Finally, the use of review systems could be analysed to identify opportunities
for management improvement in key areas of public procurement as well as
patterns where individual firms may be using them to unduly interrupt or
influence tenders. In addition, cases of undue pressure on officials from
individual firms, such as intimidation and threats of physical harm, should be
closely reviewed and handled.

Adequate remedies should be available for tenderers, such as setting aside of
procurement decisions, interim measures, annulment of concluded contracts,
damages and pecuniary penalties.! The review body could have the authority to
define and enforce interim measures, such as the decision to discontinue the
procedure, taking into account the public interest. The review body should have
the authority to enforce final remedies to correct inappropriate procuring agency
actions and apply sanctions accordingly, in particular the annulment of a
concluded contract. Potential suppliers may be compensated for the loss or
damages caused, not only through the reimbursement of tendering costs but also
through damages for lost profits. Pecuniary penalties could be applied to force
contracting authorities to adhere strictly to their legal obligations.
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Principle 10. Empower civil society organisations, media
and the wider public to scrutinise public procurement.

Governments should disclose public information on the key terms of
major contracts to civil society organisations, media and the wider public.
The reports of oversight institutions should also be made widely available
to enhance public scrutiny. To complement these traditional accountability
mechanisms, governments should consider involving representatives
from civil society organisations and the wider public in monitoring
high-value or complex procurements that entail significant risks of
mismanagement and corruption.

Scrutiny practices enhance assessment and review of government actions
focusing on the power of information to enhance accountability. Governments
should enable civil society organisations, media and the general public to
scrutinise public procurement through the disclosure of public information.
Freedom of information laws represent a key instrument for enhancing
transparency and accountability in the public procurement process. For
instance, records could be made available for civil society organisations, media
and the wider public, to uncover cases of mismanagement, fraud, collusive
behaviour and corruption. In addition, electronic systems are a useful tool for
governments to disseminate information on major contracts and therefore
enable public scrutiny.

The effective implementation of freedom of association laws and the
existence of strong civil society organisations, including trade unions in the
public and private sectors, contribute to a broader institutional environment
that is conducive to enhanced transparency and accountability in public
procurement. This also facilitates civil society initiatives that track the
management of public funds in procurement by disseminating information
relative to budgetary and financial execution. A promising mechanism is the
“open agenda”, which obliges procurement officials to disclose every meeting
they have with the private sector, in order to ensure a level field for competition.
Education of civil society organisations, media and the wider public, for
instance through awareness-raising programmes and communication
campaigns, is crucial in supporting the integrity of the procurement process.

Oversight institutions such as Parliament, Ombudsman/Mediator and
Supreme Audit Institution play an important role in enhancing public scrutiny
through their reports on public procurement (see also Recommendation 3).
Oversight bodies may undertake reviews of procurement activities, through
an ad hoc parliamentary committee or a review by the Supreme Audit
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Institution, for investigating a specific issue. In addition, an Ombudsman/
Mediator should examine the legality of public administration actions, in
particular with respect to laws on access to information, and undertake
investigations.

Scrutiny practices may also require the involvement of other stakeholders
in the public procurement process. For development assistance programmes,
bilateral and multilateral donors could play a role in strengthening and
assessing the quality and functioning of public procurement systems.? For
procurements that involve important risks of mismanagement and possibly
corruption, governments should consider the possibility of involving
representatives from civil society, academics or end-users in scrutinising the
integrity of the process. “Direct social control” mechanisms encourage their
involvement as external observers of the entire procurement process or of key
decision making points.3

This practice of “direct social control” could complement more
traditional accountability mechanisms under specific circumstances. Strict
criteria should be defined to determine when direct social control
mechanisms may be used, in relation to the high value, complexity and
sensitivity of the procurement, and for selecting the external observer. In
particular, there should be a systematic verification that the external observer
is exempt from conflict of interest to participate in the process and is also aware
of restrictions and prohibitions with regard to potential conflict-of-interest
situations, such as the handling of confidential information. Governments
should support these initiatives by ensuring timely access to information, for
instance through the use of new technologies, and providing clear channels to
allow the external observer to inform control authorities in the case of
potential irregularities or corruption.

Notes

1. See Public Procurement Review and Remedies Systems in the European Union, SIGMA
Paper No. 41, 2007.

2. For instance, the OECD-DAC Joint Venture for Procurement has developed with
donor members and partner countries a common country-led approach to
strengthening the quality and performance of public procurement systems.

3. This practice is used in particular by Transparency International as part of
Integrity Pacts to involve an independent monitor in the process. The independent
expert, who may be provided by civil society or commercially contracted, has
access to all documents, meetings and parties and could raise concerns first with
the principal, and of no correction is made, with the prosecution authorities.
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ENHANCING INTEGRITY AT EACH STAGE OF THE PROCUREMENT CYCLE: A CHECKLIST

52

F.I.-;)is Checklist provides a practical tool for implementing the policy
framework for enhancing integrity at each stage of the public procurement
cycle, from needs assessment to contract management and payment. The
procurement cycle comprises three main phases:

e pre-tendering, including needs assessment, planning and budgeting,
definition of requirements and choice of procedures;

e tendering, including the invitation to tender, evaluation and award; and

e post-tendering, including contract management, order and payment (see
Figure I1.1.1).

Figure I1.1.1.

Pre-tendering Tendering Post-award

* Needs assessment

* Planning and
budgeting

« Definition of
requirements

 Choice of procedures

« Invitation to tender
« Evaluation
* Award

* Contract
management

* Order and payment

For each stage of the procurement cycle, practical guidance is provided
concerning common risks to integrity and precautionary measures to reduce
these risks.

The Checklist focuses on concrete processes and measures that can set up
or developed by practitioners to enhance integrity in the public procurement
cycle. Governments should ensure that these measures are adequately
supported by wider legal, institutional and political conditions in the country.
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1. Pre-tendering phase
Risks to integrity in pre-tendering
In the pre-tendering phase, common risks to integrity include:

o the lack of adequate needs assessment, planning and budgeting of public
procurement;

o influence of external actors, including political interference;
e requirements that are not adequately or objectively defined,;
e an inadequate or irregular choice of the procedure; and

e a timeframe for the preparation of the tender that is insufficient or not
consistently applied.

Figure I1.1.2. Pre-tendering: Risks to integrity
at each stage of the procurement

~
« Lack of adequate needs assessment
« Influence of external actors or consultants on officials' decisions
Needs « Informal agreement on contract
assessment Y
~
« Deficient cases, poor procurement planning
 Procurements not aligned with overall investment decision-making process
Planning and| - Failure to budget realistically or deficiency in the budget
budgeting J

« Technical specifications that are tailored for one company, too vague or not based
on performance requuements

« Selection and award criteria that are not clearly and objectively defined, not established
in advance

Definition of | * Licensing of unqualified companies, for example through the provision of fraudulent tests
requirements or quality assurance certificates

* Requesting samples of goods that could influence objectivity
* Buying of information by companies as to the project specifications and timetable

« Lack of procurement strategy for the use of non-competitive procedures N

» Abuse of non-competitive procedures on the basis of legal exceptions through: contract
splitting; abuse of extreme urgency; untested continuation of existing contracts

Choice of » Timeframe not consistently applied to all bidders, or timeframe that is insufficient

procedure to ensure a level playing field Y,

Source: Based on Integrity in Public Procurement: Good Practice from A to Z, OECD, 2007.
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Precautionary measures in pre-tendering

Stage 1.
Needs assessment

< Reduce information asymmetry with the private sector to take
a strategic approach to the management of procurement markets based
on government needs, for instance:

a) gather as much information as possible on the industry or the goods
and services (e.g. through a market study, existing databases); and

b) organise consultations with the private sector where appropriate, in
cases where a large number of potential suppliers could be involved in
relation to a specific procurement project. Attention should be paid to
ensuring that the information exchange is organised in an open,
structured and ethical manner to avoid collusion between potential
suppliers and that the outcomes of discussions are recorded.

« Provide an assessment of the need for the procurement,
in particular whether:

a) the need is for the replacement or enhancement of existing resources
or to meet an entirely new requirement;

b) there are no alternatives, including the use of in-house resources or the
enhancement of existing capacity through enhanced efficiency;

¢) procurement would be essential for the conduct of business or to
improve performance; and

d) the planned capacity or size is actually needed.

« Use a validation system that is independent from the decision maker, in
particular:

a) ensure that decisions to launch a specific procurement are taken by more
than one official to the extent possible, especially for projects of high
value, to minimise the risk of lobbying or collusion with a specific firm;

b) for projects at risk because of their value, complexity or sensitivity,
consider the use of independent validation of the process (e.g. approval
by a review committee, use of a probity advisor), and

¢) consult representatives from end-user organisations and the wider public
in the needs assessment (e.g. in the form of a survey of public utility).
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Stage 2.
Planning and budgeting

+ Ensure that the procurement is aligned with:

a) the strategic priorities of the organisation; and

b) the overall investment decision making process and the general budget
process which should be completed prior to the commencement of the
tendering process.

< As part of the planning, ensure clear and reasonable time frames
for each stage of the procurement process by:

a) ensuring that these timeframes can be consistently applied; and

b) taking into account the value, complexity and sensitivity of the
contract when fixing the timescale for responses.

« Provide a realistic estimation of the budget and ensure its timely approval,
in particular by:

a) preparing a realistic estimate of all phases of the procurement, based
on sound forecasting methods;

b) verifying that funds are available to meet the procurement to the
extent possible;

¢) requesting the budget holder to approve expenditure; and

d) taking into account possible variations over time, which could have an
impact on the contract.

« Prepare a business case for major projects that are particularly
at risk because of their value, complexity or sensitivity by:

a) taking specialised advice from project and technical experts to assess
costs and benefits in a realistic manner. Also possibly request
independent peer review of economic, environmental, and social
forecasts (e.g. involve independent oversight body, specialised public
agencies, panel of experts or representatives from civil society, or
academic institutes or think tanks, etc.);

b) ensuring a sound project management regime. In particular: make sure
that project management costs are properly funded, that dedicated
project officials are in place, and that key stages of the project are
appropriately documented;
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c) preparing project-specific procurement plans to determine the level of
risk of the project and plan precautionary measures accordingly
(e.g. use of gateway reviews to provide an independent review at each
stage of the procurement cycle, probity auditor, etc.); and

d) ensuring that criteria for making procurement decisions are defined in
a clear and objective manner, included in the tendering documents,
and that decisions demonstrate that criteria have been respected.

+ Clearly define responsibilities taking into account possible risks by:

a) attributing the responsibility of project development and implementation
to one project organisation, with directors being held accountable;

b) defining the delegated levels of authority for approval of spending, sign
off and approval of key stages;

¢) performing an assessment of the positions of officials which are
vulnerable and those activities in the procurement where risks may
arise; and

d) planning senior-level review within the organisation at key stages of
the procurement process and considering additional control depending
on the value, complexity and sensitivity of the procurement.

+ Make sure that officials are aware of the requirements
for the transparency of the procurement system and well prepared
to apply them by:

a) designating the official(s) in charge of ensuring publicity over government
decisions;

b) publishing any law, regulation, judicial decision, administrative ruling,
standard contract clauses mandated by law or regulation, and
procedure regarding procurement, and any modifications thereof;

¢) using an electronic and/or paper medium that is widely disseminated
and remains readily accessible to the public;

d) ensuring adequate record storage and management for recording key
decisions throughout the procurement cycle; and

e) reaping the benefits from the use of new technologies that can
automatically process and record transactions while avoiding human
intervention.
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< Ensure separation of duties and authorisation, which can take several
forms such as:

a) ensuring segregation of technical, financial, contractual and project
authorities for the approval process when possible. The following
functions could be handled by different personnel: issue of purchase
orders; recommendation of award; certification of the receipt of goods
and services; and payment verification; and

b) identifying separate personnel with clear responsibility for key stages
of the procurement process, including definition of requirements,
evaluation, control of performance and payment. When these duties
cannot be separated, compensating controls should be put in place
(e.g. random audit).
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Stage 3.
Definition of requirements

< Take precautionary measures to prevent conflict of interest,
collusion and corruption and promote integrity, in particular by:

a) obtaining declarations of private interests from officials involved in the
procurement process and, in case of consultation, of other parties
involved where appropriate;

b) ensuring that officials are informed and have received guidance about
how to handle conflict-of-interest situations. For officials and other
actors involved in the process (e.g. civil society monitors), make them
aware of restrictions and prohibitions (e.g. receipt of gifts, handling of
confidential information);

¢) ensuring that officials are familiar with identified risks to integrity in
the procurement process (for instance through a risk map or training)
and encourage them to liaise with competition and/or enforcement
officials in case of doubt of collusion or corruption; and

d) promoting integrity, not only by delineating minimal standards but also
by defining a set of values that officials should aspire to.

+ Take into account integrity considerations in the selection process,
in particular by:

a) establishing satisfactory evidence of identity of potential suppliers and
sub-contractors, including documentary evidence of the identity of key
actors who have the legal power to operate in the business;

b) where applicable, collecting declarations of integrity from potential
suppliers in which they testify that they have not been involved in
corrupt activities in the past. Consider possible sources of information
to verify the accuracy of the information submitted. In addition,
consider the possibility of placing requirements on potential
suppliers/contractors to show evidence of anti-corruption policies
and to contractually commit to complying with anti-corruption
standards;

¢) when selecting tenderers on the basis of criteria that include integrity
considerations, ensure that this information can be collected and that
it can be obtained from a reputable source (e.g. official certificate of
absence of convictions in Court);
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d) considering the use of Integrity Pacts to ensure the mutual commitment of
officials and potential suppliers to integrity standards; and

e) where applicable, excluding tenderers who have been involved in
corruption or debarred on corruption charges.

+ Make requirements available to all parties by:

a) publishing requirements for participation and recording them in
writing; and

b) where possible, providing potential suppliers with the right to seek
clarifications, especially for high-value procurements, while ensuring
that the answers are widely shared and recording them in writing.

< When considering the use of a list of suppliers, ensure that:

a) inherent risks to competition and transparency are taken into account
before deciding to use a list of suppliers;

b) the list of suitable suppliers is published on the basis of a set of criteria
that are clearly defined and stated;

¢) the list is updated on a regular basis (at least on a yearly basis) and that
a clear channel and sufficient timeline is advertised for application; and

d) proposed prices are compatible with goods and services, in reference
to established market prices or based on the knowledge of prior
procurements of a similar nature (e.g. through a database or data mining).

< Ensure that specifications are:

a) based on the needs identified. Suppliers and end-users may be
consulted in the drafting of specifications, provided that the number of
participants is sufficiently large and representative, and that the results
are reviewed in light of market analysis done by the procuring authority
to provide objective analysis;

b) designed in a way to avoid bias, in particular that they are clear and
comprehensive but not discriminatory (e.g. no proprietary brands or
trade descriptions). It is necessary to avoid any form of specification
that favours a particular product or service; and

¢) designed in relation to functional performance, with a focus on what is
to be achieved rather than how it is to be done in order to encourage
innovative solutions and value for money.
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< Ensure that award criteria are clearly and objectively defined by:

a) using evaluation criteria on the basis of the economically most
advantageous, unless this is a commodity purchase for which the basis
of the lowest price may be used;

b) specifying the relative weightings of each criteria and justifying them
in advance;

¢ specifying to what extent these considerations are taken into account in
award criteria when using economic, social or environmental criteria; and

d) including any action that the procuring agency is entitled to make in the
criteria (such as negotiations, under what conditions, etc.) and recording
them.
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Stage 4.
Choice of procedures

< Guide officials in determining the optimum procurement strategy
that balances concerns of administrative efficiency
with fair access for suppliers, in particular by:

@)

b)

d)

making sure that the choice of the method ensures sufficient
competition for the procurement and adapting the degree of openness
depending on the procurement concerned;

providing clear rules to guide the choice of the procurement method,
ensuring a competitive process and developing additional guidelines
for officials to help the implementation of these rules;

reviewing and approving procurement strategies for all procurements,
to ensure that they are proportional to the value and risk associated to
the procurement; and

considering consulting with officials in competition authorities to
ensure that the procurement strategy adopted is the one that is most
likely to achieve an efficient and competitive outcome.

« Take precautionary measures for enhancing integrity
where competitive tendering is not required by regulations.
These measures may be proportionate to the value of the contract
and include for instance:

@)
b)

9

d)
)

9

clear and documented requirements;

the justification of the choice of procedure (when using non-competitive
procedures) and the appropriate records;

a specification of the level of the authorising personnel;
planning of random reviews of results of non-competitive procedures;

a consideration of the possibility of involving stakeholders and civil
society to scrutinise the integrity of the process, especially for exceptional
circumstances such as extreme urgency or for high-value contracts;

the publication of the criteria to be applied for the selection of the
supplier, and the expected terms of the contract; and

after the award of contract, a publication of the contract agreement.
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< For restricted/selective tendering methods, specific measures
could be taken to enhance integrity, such as:

a) considering the minimum number of suppliers to be invited for tendering
according to regulations, estimating the maximum number of suppliers that
could be realistically considered for the specific procurement, and recording
justifications if the minimum number of tenders cannot be met; and

b) conducting spot checks to confirm suppliers’ offers and contacting
suppliers who do not respond to repeated invitations to tender with a
view to detecting potential manipulation.

< For negotiated/limited tendering methods, specific measures
could be taken to enhance integrity, such as:

a) providing more detailed record, including for instance the particular
supplier who was selected; and

b) including the terms agreed upon in the contract, with a specification
reflecting the supplier’s solution.

« Ensure transparency for qualification processes that cover multiple
procurements and are not open at all times for application (e.g. framework
agreements) by:

a) publishing the current list of qualified suppliers;

b) publishing the invitation to apply for qualification on a regular basis,
including the qualification criteria;

¢) ensuring that specifications are set up in advance and published; and

d) publishing all awards under framework agreements, either per order or
on a regular basis.
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2. Tendering phase

Risks to integrity in tendering

In the tendering phase, common risks to integrity include:

e inconsistent access to information for tendering in the invitation to tender;

o lack of competition or, in some cases, collusive tendering resulting in
inadequate prices;

e conflict-of-interest situations that lead to bias and corruption in the
evaluation and in the approval process; and

o lack of access to records on the procedure in the award that discourages
unsuccessful tenderers to challenge a procurement decision.

Figure I1.1.3. Tendering: Risks to integrity at each stage of the procurement

Invitation
to tender

Evaluation

Award

* Absence of public notice for the invitation to bid

» Award and evaluation criteria that are not announced in advance of the closing of the bid
« Sensitive or non-public information disclosed

« Lack of competition or in some cases collusive bidding

~

« Conflict of interest and corruption in the evaluation process (e.g. familiarity with bidders
over time, personal interests such as gifts or additional employment, no effective
implementation of the “four-eyes” principle, etc.)

« Conflict of interest and corruption in the approval process (e.g. no effective separation
of financial, contractual and project authorities)

» Lack of access to records on the procedure

Source: Based on Integrity in Public Procurement: Good Practice from A to Z, OECD, 2007.
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Precautionary measures in tendering

Stage 5.
Invitation to tender

« Ensure a sufficient level of transparency in the procurement opportunity:

a) for open tendering: make the information on the procurement publicly
available, including related evaluation criteria; and

b) for restricted/selective and negotiated/limited methods: publish
information on how to qualify in a readily available medium within a
timeframe and in a manner that would reasonably allow eligible
suppliers to apply.

< Publish a tender notice that includes:

a) information on the nature of the product or service to be procured,
specifications, quantity, timeframe for delivery, realistic closing dates
and times, where to obtain documentation, and where to submit
tenders;

b) a clear and complete description of selection and award criteria that is
non discriminatory and cannot be altered afterwards;

¢) details on the management of the contract and the plan and method
for payment and possibly the guarantees when required; and

d) details of the contact point for enquiries.

<+ Communicate to potential suppliers in the same timeframe
and in the same manner, in particular by:

a) encouraging information exchange on a formal basis (e.g. contact
points for enquiries, information sessions, on-line module to observe
clarification meetings, on-line posting of questions and answers);

b) ensuring that questions for clarification are promptly responded to and
that this information is transmitted to all interested parties;

¢) communicating changes immediately, preferably in the same channel
originally used; and

d) publishing information, preferably on-line, to allow for external
monitoring and public scrutiny.
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Stage 6.
Evaluation

< Ensure security and confidentiality of information submitted,
in particular by:

a) ensuring that measures are in place for the security and storage of
tendering documents (e.g. keeping a document register, numbering all
documents or having a central storage area for all documents), as well
as for limiting access to documents; and

b) considering electronic security issues and having documented
processes for electronic storage and communication (e.g. tenders
submitted electronically are safeguarded from access before the closing
time; the system has the capacity to reject late tenders automatically).

« Define a clear procedure for the opening of the tender, in particular by:

a) having a team open, authenticate and duplicate sealed tenders as soon
as possible after the designated time, immediately followed by public
opening, if possible;

b) performing the opening of tenders, preferably before a public audience
where basic information on the tenders is disclosed and recorded in
official minutes;

¢) specifying clear policy defining circumstances under which tenders
would be invalidated (e.g. tenders received after the closing time are
invalidated unless it is due to a procuring agency error);

d) ensuring that any clarification of submitted tenders does not result in
substantive alterations after the deadline for submission; and

e) ensuring that a clear and formal report of all the tenders received is
produced (including their date and time of arrival, as well as the
comments received from tenderers) before passing them to the officers
responsible for their evaluation.

< Ensure that the evaluation process is not biased and confidential by:

a) undertaking evaluations with more than one evaluating official or
preferably a committee. Depending on the value of the procurement
and the level of risk, the committee could include not only officials
from different departments but also possibly external experts;

b) using notified evaluation criteria systematically and exclusively and
assessing them independently (e.g. technical, project and risk criteria
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could be assessed prior to and separately from financial criteria).
Tenders should be evaluated against notified criteria, preferably on a
“whole-of-life basis”;

¢) verifying that officials in charge of the evaluation are not in a conflict-
of-interest situation (e.g. through mandatory disclosure) and are bound
by confidentiality requirements. In the case of an evaluation
committee, integrity and professional considerations must be taken
into account in the selection of members and involve a member that is
external to the procurement team when possible; and

d) including all relevant aspects of the evaluation in a written report
signed by the evaluation officers/committee.

< When allowing negotiations after the award to prevent waste
and potential corruption (e.g. only one tender is received):

a) ensure that negotiations are conducted in a structured and ethical
manner and are held within a predefined period of time so that they do
not discriminate between different suppliers;

b) handle information on tenders in a confidential manner; and

¢) keep detailed records of the negotiation.
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Stage 7.
Award

+ Inform tenderers as well as the wider public on the outcome
of the tendering process by:

a) promptly notifying unsuccessful tenderers of the outcome of their
tenders, as well as when and where the contract award information is
published;

b) publishing the outcome of the tendering process in a readily available
medium. A description of goods or services, the name and address of
the procuring entity; the name and address of the successful supplier,
the value of the successful tender or the highest and lowest offers
taken into account in the award of the contract, the date of award; and
the type of procurement method used should be included. In cases
where limited tendering was used, a description of the circumstances
justifying the use of limited tendering should also be included;

¢) considering the possibility of publishing the grounds for the award,
including the consideration given to qualitative tender elements. Do not
disclose commercially-sensitive information about the winning tender
or about other tenders, which could favour collusion in future
procurements; and

d) allowing the mandatory standstill period, where one exists, before the
beginning of the contract.

< Offer the possibility of debriefing to suppliers on request by:

a) withholding confidential information (e.g. trade secrets, pricing);
b) highlighting the strengths and weaknesses of the unsuccessful tender;

¢) for debriefings in writing, ensuring that the written report is approved
beforehand by a senior procurement official; and

d) organising oral debriefings, provided that discussions are carried out in
a structured manner so that they do not disclose confidential
information, and that they are properly recorded.

+ Resolve possible disputes through constructive dialogue when possible,
and provide an identified channel for formal review by:

a) in the case of problems with potential suppliers, making an effort to
resolve disputes through negotiation as a first step;
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b)

0

Q)

providing information on how to lodge a complaint related to the
procurement process;

providing the possibility to use dispute resolution mechanisms not
only before but also after the award; and

considering the possibility of using interim measures to enable the
prompt processing and resolution of complaints. The possible
overriding adverse consequences for the interests concerned, including
the public interest, should be taken into account when deciding
whether such measures should be applied.
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3. Post-tendering phase
Risks to integrity after the award

In the phase following the contract award, common risks to integrity
include:

e abuse of the contractor in performing the contract, in particular in relation
to its quality, price and timing;

e deficient supervision from public officials and/or collusion between
contractors and supervising officials;

o the non-transparent choice or lack of accountability of subcontractors and
partners,

o lack of supervision of public officials; and

o the deficient separation of financial duties, especially for payment.

Figure 11.1.4. Post-tendering: Risks to integrity
at each stage of the procurement

 Abuses of the contractor in performing the contract, in particular in relation to its quality,
price and timing:

a) susbtantial change in contract conditions to allow more time and/or higher prices
for the bidder

b) product substitution or sub-standard work or service not meeting contract specifications
Contract ¢) theft of new assets before delivery to end-user or before being recorded

management in the asset register

« Deficient supervision from public officials and/or collusion between contractors
and supervising officials

 Subcontractors and partners chosen in a non-transparent way, or not kept accountable

« Deficient separation of financial duties and/or lack of supervision of public officials
leading to:

a) false accounting and cost misallocation or cost migration between contracts
Order and b) late payments of invoices

payment . o . . o
¢) false or duplicate invoicing for goods and services not supplied and for interim

payments in advance of entitlement

Source: Based on Integrity in Public Procurement: Good Practice from A to Z, OECD, 2007.
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Precautionary measures in post-tendering

Stage 8.
Contract management

« Clarify expectations, roles and responsibilities for the management
of the contract by:

a) ensuring that the contracting agency and the supplier are aware of
policies in order to prevent conflict of interest and corruption
(e.g. publication of the policies, reference in the contract) and that the
supplier communicates this information to potential sub-contractors;

b) ensuring that contract and purchase orders provide sufficient
information to enable the supplier to deliver the goods/services of the
correct description and quantity within the specified time;

¢) including models in the contract for appropriate risk sharing between
the contracting authority and the contractor, especially for complex
procurements (e.g. performance bond, penalty for late delivery and/or
payment);

d) including the payment in the contract, and where this is not possible,
informing suppliers of the payment period following approval of
invoice; and

e) stating in the contract possible compensation in case of undue
withholding of payment by contracting officials.

« Supervise closely the contractor’s performance and integrity,
in particular by:

a) monitoring the contractor’s performance against specific targets and
levels laid down in the contract at regular intervals;

b) ensuring that costs are monitored and kept in line with contract rates
and approved budgets;

¢) organisinginspection of “work-in-progress” (especially regarding structural
elements that could be hidden by ongoing construction) and completing
work and random sample checks;

d) using electronic systems to monitor progress of contract and timely
payment and sending warnings regarding possible irregularities or
corruption;

e) involving third parties to scrutinise the process (e.g. selected member
from an end-user organisation); and
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f) where possible, testing the product, system or other results in a real-
world environment prior to delivery of the work.

« Gontrol change in the contract by:

a) ensuring that contract changes that alter the price and/or description
of the work are supported by a robust and objective amendment
approval process;

b) ensuring that contract changes beyond a cumulative threshold are
monitored at a high level, preferably by the decision making body that
awarded the contract;

¢) allowing contract changes only up to a reasonable threshold, and
changes that do not alter the quality of the good or service. Beyond this
threshold, a review system could be set up to understand the reasons
for these changes and consider the possibility to re-tender;

d) clearly tying in the variation with the main contract to provide an audit
trail; and

e) recording changes to the contract and possibly communicating them to
unsuccessful tenderers as well as other stakeholders and civil society.

+ Enable stakeholders, civil society and the wider public to scrutinise
public procurement by:

a) recording, co-ordinating and communicating information in relation to
contract management;

b) organising regular review meetings between the customer and
contractor, and recording end-user satisfaction with the service; and

¢) ensuring access to records for stakeholders and possibly civil society
and the wider public for a reasonable number of years after the contract
award.
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Stage 9.
Order and payment

<« Verify that the receipt of goods/services is in line
with expected standards by:

a) inspecting the goods against the purchase order and the delivery
invoice before payment. It is also necessary to assess and certify the
standard of service to ensure quality;

b) when possible, involving at least two officials in the verification that
the receipt of goods/services is in line with expected standards; and

¢) involving, in addition to procurement officials, end-users when
possible to enhance checks and balances.

< Ensure that the final accounting or audit of a project is not carried out
by personnel involved in former phases to ensure the separation of duties
and authorisation, for instance:

a) officials who examine the invoice against the goods and orders/delivery
note should differ from those officials who give the payment order to
the accounting department; and

b) payments should be cross-checked by the accounting entity afterwards.

< Ensure that the budgeting system provides for a timely release of funds
to make payment against contractual conditions, in particular by:

a) committing budget funds promptly prior to or during the award of the
contract;

b) using innovative methods such as purchase cards for small value
procurements, provided that their use is limited to purchases of
specified items and that expenditure is limited;

¢) organising random supervisory checks on payments and, where
financial systems permit, monitor outstanding payments; and

d) preparing systematic completion reports for certification of budget
execution and for reconciliation of delivery with budget programming.

« Consider the possibility of a post project assessment, in particular by:

a) selecting projects for post project assessment on the basis of identified
criteria, including the value of the procurement as well as its
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complexity, sensitivity and specificity (e.g. exceptions to competitive
procedures);

b) reviewing the procurement process, drawing lessons that can be
learned for any future contracts and placing this information on record;

¢) considering the possibility of a “feedback loop” through the consultation
of end-users in the post project assessment, particularly for high-value
procurements, and involving civil society representatives who
monitored the project, if applicable;

d) including information on discrepancies and abnormal trends in
procurement (e.g. possible collusion, split orders) in the report for
information management as well as liaising with competition and/or
law enforcement agencies, when relevant; and

e) transmitting information on high-value procurements to the supreme
audit institution or other oversight bodies.
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I1.2. RISK MAPPING: UNDERSTANDING RISKS OF FRAUD AND CORRUPTION IN THE PUBLIC PROCUREMENT CYCLE

Public procurement is an activity particularly vulnerable to fraud and
corruption. With the governments of countries — developed and developing
alike - facing the same problem, it is important to explore crackdown and
prevention techniques for reducing such misconduct. To be able to tackle a
problem, however, any good practitioner must first study and understand it.
This chapter will therefore explore the techniques used to misappropriate
funds, and will also look at the various types of fraud that have been uncovered.
The aim is to make stakeholders (public procurement practitioners, elected
officials, businesses, investigators, magistrates and so forth) aware of the risks
of fraud and corruption.

This chapter strives to offer the most comprehensively possible (albeit
non-exhaustive) inventory of the means detected to date by which the main
types of procurement contracts have been tainted by corruption or fraud. The
examples have been chosen from European Union member states, and they
span many years. This is no accident: they show that fraud is possible even in
countries with longstanding and abundant legislation, and in which numerous
checks are performed by officials whose honesty is beyond reproach. They
reveal that fraud can strike even at the heart of European Union services.

Despite the controls in place, a number of government contracts give rise
to errors, anomalies, fraud, misuse of public funds or corruption. Most errors
and anomalies can be explained by a lack of awareness on the part of the
people involved - purchasing agents, accountants, auditors, etc. — and this can
be put right through training. However, misappropriation - for instance in the
form of fraud and corruption - is more difficult to correct because it results
from a deliberate desire to circumvent the rules for illicit gain, and to cover up
the perpetrator’s actions.

This research has focused primarily on:

e methods used, at each stage of the procurement cycle, to make a fraudulent
transaction look legitimate to observers or auditors; and

e techniques for misappropriating funds initially earmarked for a
transaction, how the funds are used (whether there is personal gain or not),
and the networks that make it possible to arrange such dealings.

In describing these mechanisms, it is useful to distinguish between risks
of fraud and corruption i) in the needs assessment; ii) in the planning; iii) in
relation to the selection method; and iv) during the contract management.
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1. Risks in the needs assessment

Even before a contract is signed, there are many different ways to
misappropriate public funds in relation to scoping studies, timeliness, cost and
so on. The amounts involved in this type of misappropriation are often smaller
than can be extracted once a contract has been awarded, but they are easier to
conceal. The number of payments can also be increased, since this type of
misappropriation can take place at each stage of the contract-planning process.

Whatever the purpose of the scoping study, the mechanism for illegally
diverting public funds remains the same. Procedures may differ, however,
depending on the usefulness of the proposed study. If the purpose is to check
out a hypothesis, choose an option or ensure that a decision is adopted, the
study must be conducted with utmost seriousness, by a competent
consultancy. If, however, the study serves no real purpose (for example, when
such aspects are perfectly clear), it can be contracted out to any firm, which
will provide a document that delivers the desired justification without having
to expend much time or thought. In some cases it will provide nothing at all,
simply collecting the agreed amount of money. Thus, the documents received
can either be of high quality or else be “empty”. Clearly it is easier to detect
misappropriation if the studies are useless or of poor quality, or if they are
not delivered at all. But the quality of the study and the amount of money
diverted are not always correlated: very good studies may conceal major
misappropriation, while poor-quality studies may have been conducted
honestly. Above all, it is necessary to ascertain how much is at stake, and thus
to tailor controls to the amount of money involved.

Minor studies

This category includes all studies for which the cost falls below the
national regulatory threshold. In this case the official is generally free to deal
with whomever they choose, practically without justification, since in most
cases a simple voucher or order letter is all that is needed to commit to the
expenditure. An invoice will trigger payment, provided that the amount and
the description match the order. Conventional controls would be unlikely to
detect any fraud.

There are a few ways the decision-maker can “divert” money for him or
herself, for associates or relatives, or for a group with which he or she has
connections, but he or she needs the help of a consultancy. Firstly, the money
must leave the local authority or public body through the following
“legitimate” channels before it can be “re-allocated” to the chosen recipient
using one of the techniques described earlier:

e “Friendly” consultancies. The decision-maker can contact a “friendly”
consultancy or organisation to ask it to perform the work. This is a
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procedure that has been used extensively by certain political parties to
collect funds. With this “friend”, there is no problem of competition. The
chosen firm can thus obtain a fee far in excess of the work performed (over-
billing), corresponding to the normal cost of providing the study (whatever
its quality) plus whatever amount the decision-maker would like to have.

e An entity belonging to the decision-maker. The decision-maker may ask an
entity belonging to him or her, or to family members, to perform the study.

Duplicating studies

The decision-maker can also have the same study conducted by more than
one party, either simultaneously or not. If they are to submit their studies
simultaneously, firms may be prompted to get together and form a “cartel” (see
Box I1.2.1 for an example). Their prices will be “harmonised” to achieve a wide
profit margin. They divide up contracts amongst themselves and in some
instances call upon colleagues or competitors to subcontract out a part of the
study. This benefits each party, including the decision-maker, who will receive
the amount of money requested from a consultancy that did not take partin the
selection process. If the decision-maker allows them to submit their work on
different dates, the last parties to deliver their proposals may take advantage of
the work done by the first consultancies; in the best-case scenario, the first,
highly competent firm will prepare a study from which the others will copy
extensively and thus be able to earn wide profit margins. In any event, this
abnormally large margin will find its way back to the decision-maker, or to his
designated beneficiaries, via the slush fund and using false-invoicing.

Box II.2.1. Repeating the same study

To prepare for a major public event, the organising body needed to
calculate electricity requirements. A contract for an initial study was
awarded to a highly specialised consultancy through a standard tender
process. When the report was delivered, the decision-maker, claiming a need
to verify the findings, hired two other consulting firms to conduct the same
study for a price equivalent to the amount paid to the first firm. At the same
time, he provided them with the findings of that first study. The other two
companies copied the report already prepared, confirmed the findings, and
sent their invoices to the decision-maker. The invoices were highly
overpriced for the work involved, and the decision-maker recovered most of
the money via a transfer to his bank account in a tax haven.
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Studies never delivered

The decision-maker may order studies that will be paid for in instalments
(which can theoretically amount to as much as 80% of the total contract prior to
delivery, although most commonly the initial payment is half the total cost). It
will then not be possible to obtain the commissioned study, either because the
consultancy fails and vanishes, or because the decision-maker never asks for it
(because it has “become unnecessary”), even if the firm has not shut down after
collecting its down payments. In either case, none of the down payments are
lost for the people involved in the fraud (the slush fund being used for a
kickback to the decision-maker), as the (false) invoices enable the firm receiving
the payments to show that the payments correspond to services that have in
fact been performed and from which it derived no benefit.

Studies above the national threshold

If the cost of a study exceeds the national threshold, the decision-maker
must launch a call for tenders or resort to the negotiated procedure (see
Section 3).

Circumventing the procedure

In the event of a tendering process, in order to be sure of working with the
firm that suits him or her, the decision-maker generally chooses the
“economically most advantageous” tender, taking care to list a number of
subjective elements® as additional selection criteria, such as the individual
competence of study managers, the firm’s reputation, past accomplishments
in the region and so forth. Having taken these precautions, the decision-maker
can decide to award the study to the firm he or she deems most “competent”
and likeliest to respond to his solicitations.

If, because of intense competition, the stipulated price for the study is not
high enough to generate the planned margin, the decision-maker will in many
cases be “convinced” by the chosen consultancy to expand the study beyond
its initial mission, so as to shed greater light, for example, on the implications
of the proposed project. This triggers a spiral of contract amendments by the
decision-maker or his designated representatives, the prices of which are set
arbitrarily (e.g. unit prices are the same as in the initial contract, but the
number of hours’ work is set arbitrarily). Such amendments make it possible
to create the additional margin, which will be redistributed to the decision-
maker or his friends.

Altering the outcome of the selection process

Sometimes the decision-maker may also launch a conventional call for
tenders and choose the lowest tenderer for his intended project. The
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successful tenderer will then have a number of different ways to pay the
decision-maker a commission:

o If the successful tenderer has not been forewarned about the commission, he or she
is the victim of genuine extortion by the decision-maker, who has officially
accepted the tender but will only allow the successful tenderer to begin
work after paying an illegal commission. The tenderer then pays up to avoid
losing the right to tender on future contracts. To be able to pay this
unforeseen contribution to the decision-maker, the tenderer either:
i) obtains an amendment whereby he or she can generate the amount
needed via false invoices; ii) trims his or her margin but creates additional
fictitious expenses (false invoices) to avoid being taxed on a profit that was
never made; or iii) is forced to employ undeclared workers or, more
frequently, via a subcontractor.

o If the successful tenderer has been forewarned, he or she will have already
factored for the amount of the “commission” into his or her tender. There is
no distortion of competition because all tenderers have been treated
equally. The commission can be paid to the decision-maker via the classic
procedure of false invoices which are generally channelled through another
“friendly” consultancy specialising in such practices. The decision-maker
imposes this consultancy on the contract-holder as a subcontractor before
signing the contract. This subcontractor gets paid generously by over-billing
for fairly useless work that requires no particular technical expertise (in
many cases just re-arranging study findings) but that will generate the
money ultimately destined for the decision-maker.

Above the European threshold, notification of the contract must be
published in the Official Journal of the European Union. In many cases, the decision-
maker then uses the above procedures to award the contract to the most
accommodating consultancy. In other cases, the decision-maker makes sure
(through underestimation) that the call for tender is unsuccessful, in which case
he or she can then use the negotiated procedure with a variety of consultancies
so as, ultimately, to select the “best” candidate, i.e. the one known to be most
amenable to corruption practices. It should be noted that this procedure is also
used extensively in connection with nationwide calls for tender.
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2. Risks in the planning

Before the contract-awarding process is launched, and to complement
the preliminary studies described above, decision-makers must call upon
their own staff or specialised bodies to perform a number of other services.
Here, the aim is to establish the precise cost of the project that has
theoretically been given the go-ahead. This allows for a sound analysis of the
tenders, as well as the preparation of the administrative and technical
documentation needed for launching a call for tender that meets all needs and
regulations. As laudable as these objectives are, however, they can be diverted
from their true purpose by a dishonest decision-maker or business.

Estimating project costs

To decide in principle whether a proposed project is feasible, the
decision-maker needs only the rough estimates that are provided by the
preliminary studies. To move forward in the decision-making process, the
decision-maker has to fine-tune the estimate. But the estimate presented to
the decision-maker’s superiors to justify the proposed option may be
deliberately skewed in the following ways because of an intent to reap some
personal financial or moral benefit from the deal.

Overvalued estimates

The estimate may be overvalued if the project concerned is of clear benefit
to various stakeholders. The decision-maker may take advantage of the
situation, for example, by turning the construction of essential infrastructure
into more prestigious facilities that will enhance his or her fame (see Box I1.2.2).
More practically, the decision-maker may exhibit skills as a “good manager” -
the cost having been grossly overestimated to begin with - by successfully
completing the project within budget. Moreover, there can be no suspicion that
he or she has subsequently enjoyed any “favours” from the firms awarded the
contract (although the overestimation makes such favours perfectly feasible),
since the actual price ends up being very close to the estimate.

Undervalued estimates

In most cases, estimates are undervalued because the decision-maker
must win the approval of the group for which he or she acts, and to which he
or she reports (e.g. the city council). The decision-maker does so by
maximising the expected benefits while minimising the cost of the
investment. This raises the risk of having to ask for additional finances during
project execution, thus exposing the decision-maker’s management to
criticism. He or she nevertheless believes that once the project is underway
such budget increases will not be called into question, as long as there was
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Box I1.2.2. Overvaluing the estimate

A city council decided to rebuild the city hall, which was outdated, too
small and no longer met public access requirements. The estimated cost of
refurbishing the existing building would be higher than the cost of building a
new one, according to the city’s technical departments. Therefore land was
chosen for a new downtown location. However, it involved removing several
thousand square metres of land from a public garden. Thus, the mayor was
able to boast of a remarkable achievement: building a new city hall perfectly
integrated with its surroundings, while keeping within the initial budget. He
gained a reputation as a good mayor and a good manager.

The unvarnished truth was discovered a few years later by some of his
opponents. Apart from the refurbishment, the initial cost had also included
the purchase of land adjacent to the old city hall for building the planned
extensions. Since this land was not vacant, it was necessary to factor in the
cost of demolishing the existing structure. In the end, although these
expenditures were never made, their costs were included in the budget for
the new building. Moreover, a simple calculation using available prices
showed that the construction costs amounted to more than double the usual
amounts. And finally, a short time after the project was completed, the mayor
acquired a splendid country house, and his re-election campaign the
following year featured the use of especially glossy publications.

initial agreement on the principle of carrying it out. These increases, which
will take the form of amendments to the initial contract, will also enable him
or her to receive “commissions” from the firms to which contracts have been
awarded (Box I1.2.3).

Box I1.2.3. Undervaluing the estimate

In the initial estimate for the construction of an underground car park, the
cost of lighting was “forgotten”. This was rectified later by adding nearly 20%
to the value of the contract. But the omission, by keeping the initial costs low,
helped to get the go-ahead for a project that was being challenged by the
municipal opposition. It also helped in selecting the most accommodating
contractor.
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Immediate misappropriation during document preparation
Defining project specificities

After submitting a precise estimate of the project’s cost, the main input
from any service providers involves setting out the “specificities” of the

proposed project and preparing documents for the selection process:
specifications, technical clauses, administrative clauses, etc.

Since these documents are vital, one simple technique for misappropriating
sums of money is for the decision-maker to have them prepared in-house, by
his own staff, while at the same time commissioning identical work from an
outside service-provider. The outside firm needs only to copy the documents
prepared by the decision-maker’s technical staff, affix its own logo and collect
the fee stipulated in its contract. Without expending much effort, the outside
firm submits a report that corresponds precisely to what the decision-maker
wants. Substantially overpaid, it is in a position (via false invoicing, inter alia)
to pay into a slush fund which will be used, among other things, to pass some
of the money back to the decision-maker. A variation on this technique, and
one which avoids any involvement of the decision-maker’s technical staff, is
to subcontract the preparation of projects for which there exist standard
documents (contemporary works, licensed models, standard models, etc.),
which enables the contractor to do his work easily and provide all the
necessary regulatory guarantees.

Making project particulars and tenders understandable

Technical studies, even if done well, can sometimes be difficult to
understand and even more difficult to explain to laymen (such as city
councillors, for example). It is thus perfectly reasonable to hire an
organisation to make the findings understandable. However, it is not
necessary to commission a private company for this purpose, since usually
the decision-maker’s technical staff and the office handling the project study
are fully capable of explaining complex documents and making their work
understandable to anyone. Hiring a private company can therefore be used to
camouflage commission payments to the decision-maker or his friends, as
discussed in the previous section on minor studies.

“Ordinary” commissions

Lastly, irrespective of the chosen service-provider, and whatever the
quality of the services rendered, the decision-maker can always arrange to be
paid “commissions” by using the technique of over-billing, as long as the
potential providers have been informed of his intention and the amount of his
needs before taking part in a regular call for tenders. Thus all tenderers will
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have factored the cost of the commission into their proposals and there is no
discrimination since all of them have been informed.

Arranging for misappropriation in the future

Not all misappropriation is necessarily immediate. There are far more
subtle techniques, which are used, for example, when preparing project
specifications to arrange for future diversions of funds. These can be
organised in a virtually scientific manner to avoid any risk of detection over
the life of the contract (see also Section 4 on the management of the contract).

Affiliated entities

The first opportunity for this type of misappropriation arises when a
decision-maker commissions a service-provider to prepare some or all of the
tender documents. If this service provider is affiliated to a group that includes
another subsidiary likely to submit a tender on the future project, it might be
tempted to favour companies in its own group by providing them with
exclusive information that would enable them to get the contract, or by
inserting specifications that companies in its group alone would be able to
meet. This situation is not unusual. Cross-shareholdings, takeovers and
mergers have mushroomed in recent years to the point that decision-makers
and their staff often do not know which group of companies might stand to
benefit from the information and specifications. This is because each
company within a group generally retains its own identity and a certain
degree of independence (Box I1.2.4).

Box I1.2.4. Using affiliated entities

Alocal government needed to install a new computer system. The work
was commissioned to a specialised company which recommended the use of
specific products, materials and software. All of these proposals involved
supplies for which one firm held exclusive rights. On investigation, it turned
out that this firm was another subsidiary of the group to which the
specialised company belonged.

Two scenarios are possible when there is dependency or collusion among
the company establishing the tender specifications and certain firms planning
to compete for the contract. If the decision-maker has not been informed of
these ties, and if he or she fails to take the precaution of checking whether any
exist, he or she may be “manipulated” (even if the decision-maker was
contemplating being paid “commissions” when the contract was awarded). If
the decision-maker has in fact been informed of the connection between the
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service-provider and one or more tenderers, and if, having that information,
the decision-maker attempts to capitalise on it by soliciting a “commission”
payment, the collusion, which in this case becomes especially important, is
very difficult to prove. It can only be proved if it is revealed by an unsuccessful
tenderer, or if an external auditing body looks into any ties between the firm
compiling the specifications and the company whose offer, being especially
well-matched to the decision-maker’s requirements, was successful and thus
won the contract.

Another technique is to persuade the decision-maker or his staff to
specify services that only particular companies can provide because of their
exclusive rights to a material, product or manufacturing process. The use of
the phrase “Product N or the equivalent” attempts to reduce the number of
cases in which a particular supplier or manufacturer is given the upper hand.
Nonetheless, it is still not uncommon for specifications to name a certain
service, giving one particular firm an edge over all others (see Box I1.2.5).

Box I1.2.5. Using exclusive rights

Specifications for computer equipment should not state “Windows
operating system”, since this would automatically eliminate a number of
competitors, including those that use the Linux system or the system
developed by Apple.

Non-standard specifications

Apart from particular specifications that certain firms alone can meet,
specifications sometimes stipulate values far in excess of prevailing
standards. Obviously, there could be many reasons for this. However, one
should ask whether these specifications will in fact be used in the
implementation of the project (Box I11.2.6).

Box I1.2.6. Using non-standard specifications

Specifications for reinforcing concrete in a particular project called for steel
bars with a diameter of 12 mm, justified on the grounds that the height of the
proposed building might be increased. When the work was carried out,
inspectors were informed that the building could not be made any higher.
They therefore checked the building’s safety against conventional standards,
which required only 10 mm-diameter bars. Nevertheless, the company billed
for 12 mm bars. On this item alone, the savings amounted to 44% of the price
of the steel bars.
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This scheme would be impossible without the complicity of the decision-
maker’s representative who certifies the work that is carried out. The scheme
allows the holder of the contract to generate sums of money, part of which can
be used to “compensate” dishonest inspectors. The balance can be recovered
in full by the company without the decision-maker being informed,or shared
with the decision-maker if the latter has approved the scheme.

Another approach is for a company, acting together with the decision-
maker, to submit a tender that does not adhere to standard specifications and,
as a result, is lower than those of the other competitors. This proposal
generally enables the firm to get the contract and to pay a “commission” to the
decision-maker without trimming its margin.

Lastly, it is worth mentioning that there may be a technician on the
decision-maker’s staff who “operates” for his or her own benefit. Knowing that
they have the employer’s trust, technicians are in a good position to impose
“exorbitant” specifications, to ensure that they are or are not factored in by
certain companies when they submit their tenders, and then to check and
certify whether or not they have been adhered to. The fact that the same
technician is present throughout the entire process enables to engineer
significant misappropriation for its own benefit, needing only the complicity
of the firm’s local manager, with the decision-maker not knowing about this.

“Errors”

Another misappropriation technique involves making “errors” in
quantities or quality specifications. Any estimate will contain a provision of
about 5 to 10% of the total amount of the contract to allow for unforeseen on-
site incidents. For example, a road-building project may encounter an error in
the volume of rock fill to be destroyed, or its hardness may not have been
realised. Also, despite extensive geological studies, the full extent of certain
pockets of clay that have to be removed before the road can be built may be
underestimated.

But in some cases these “unforeseen” events may not be unknown at all;
instead they have been deliberately concealed, or omitted from the
documentation distributed to potential tenderers. This is one of the most
effective means of misappropriating substantial amounts of money. While
information that is known to be incomplete or erroneous is planted into
specifications, the correct information is provided to a “privileged” enterprise.
When the corrupt decision-maker or technician informs one of the firms
about the actual quantities or quality specifications, the following scenarios
are possible:

e The informed firm neglects to incorporate an especially costly requirement
into its estimate and wins the contract thanks to an offer that is lower than
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its competitors, yet which still leaves it with a wide profit margin. This type
of favouritism is sometimes used to bolster the chances of local firms that
are well acquainted with the territory, at the expense of outside firms that
based their offers on the specifications alone.

e The firm submits a proposal with an attractive total price in order to win the
contract and, in its price list, indicates high unit prices for work that it
knows has been underestimated in terms of quantity (Box II.2.7). When the
quantities stipulated in the specifications have been reached but the
problem has not yet been solved, it will request a continuation of the work
until the desired result is achieved. There will be no further tenders. The
additional work is performed by the contract-holder and paid at the unit
price stipulated in the initial price list submitted by the company. The profit
margin will be restored, and then some, which will leave room for
substantial rebates.

This system implies collusion between the official preparing the
specifications and the firm t