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SECTION 1 - INTRODUCTION 
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1.5 INFORMATION HELPFUL TO HAVE AT HAND 

 

Additional information 

SIGMA Public Procurement Briefs: 

No. 28, Audit of Public Procurement 

No. 29, Detecting Common Errors in Public Procurement 

No. 30, Directives 2014: Public Sector and Utilities Procurement 

 

SECTION 2 - NARRATIVE 
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With the 2014 Directive and the 2014 Utilities Directive, a modern approach has been adopted: 

 

"Without prejudice to mandatory national technical rules, to the extent that they are compatible 
with Union law, the technical specifications shall be formulated in one of the following ways: 

in terms of performance or functional requirements, including environmental characteristics...by 
reference to technical specifications and, in order of preference to national standards transposing 
European standards, European technical assessments, common technical specifications, 
international standards, other technical reference systems established by the European 
standardisation bodies, or national standards, national technical approvals or national technical 
specifications relating to the design, calculation and execution of the works and use of the supplies; 
each reference shall be accompanied by the words "or equivalent"..." 
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The 2014 Directives further provide that where a technical specification is based on standards, the 
contracting authority cannot reject offers that do not comply with the standards…..  
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Definitions from the 2014 Directive - goods and services 

 

The main governing definitions are found in the 2014 Directive, which uses the following definition of 
technical specification [Annex VII 1(b)]:  

 

“Technical specification”, in the case of public supply or service 
contracts, means a specification in a document defining the required characteristics of a product or a 
service, such as quality levels, environmental and climatic performance levels, ……, production 
processes and methods, at any stage of the life cycle of the supply or service, and conformity 
assessment procedures.” 

 

Definitions from the 2014 Directive – works 

 

As above, the 2014 Directive uses the following definition of technical specification for works 
[Annex VII 1(a)]: 

 

“Technical specification”, in the case of public work contracts, means 
the totality of the technical prescriptions, contained in particular in the procurement 
documents, defining the characteristics required of a material, product or supply, so that it 
fulfils the use for which it is intended by the contracting authority; those characteristics 
include levels of environmental and climatic performance, design for all requirements 
(including accessibility for disabled persons) and conformity assessment, performance, 
safety or dimensions, including the procedures concerning quality assurance, terminology, 
symbols, testing and test methods, packaging, marking and labelling, user instructions, and 
production processes and methods at any stage of the life cycle of the works; those 
characteristics also include rules relating to design and costing, the test, inspection and 
acceptance conditions for works and methods or techniques of construction, and all other 
technical conditions which the contracting authority is in a position to prescribe, under general or 
specific regulations, in relation to the finished works and to the materials or parts that they 
involve. 
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2.8 CONSIDERING THE CONCEPT OF TOTAL COST OF OWNERSHIP (TCO) 

 

The total cost of ownership principle 

 

The 2014 directives prescribe the use of the most economically advantageous tender. The most 
economically advantageous tender, as redefined in the 2014 directives, is now the sole criterion for 
award, comprising a number of different approaches which can be interpreted as: 

• price, 
• cost only – using a cost-effectiveness approach, and 
• best price/quality ratio. 

 

The major changes in the 2014 Directive in this context are the requirement to use a "cost-
effectiveness approach" in the evaluation of cost and the new requirements in article 68 concerning 
life-cycle costing. See also Modules A4 and E4. 
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SECTION 1 - INTRODUCTION 
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1.5  LEGAL INFORMATION HELPFUL TO HAVE AT HAND 

 

 

 

The main legal requirements relating to advertising are set out in Directive 2014/24/EU: 

 

• Article 48 contains the main provisions relating to the use of prior information 
notices 

• Article 49 contains the main provisions relating to the use of contract notices 
• Article 50 contains the main provisions relating to the use of contract award notices 
• Article 51 sets out the form and manner of publication of notices 
• Article 52 sets out the general rules for publication at national level 

 

• Annex V lists the minimal content of the notices 
• Annex VIII contains the main provisions relating to the features concerning 

publication of the notices and complementary or additional information 
 

 

SECTION 2 - NARRATIVE 
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Sub-threshold contracts 

 

This Module E2 describes the requirements for contracts of a certain type and/or value that 
must be advertised by using various types of notices published in the Official Journal of the 
European Union (OJEU) …….- 
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Where do you need to advertise? 

 

Other publications: ∇Contract opportunities may also be advertised in other international, 
national or local publications. ∇ Where additional advertisement is used, the 2014 Directive 
stipulates that such advertisement must not be published before the contract notice has 
been published in the OJEU and that it must not contain any information that is not included 
in the notice or published on a buyer profile, but shall indicate the date of dispatch of the 
notice to the Publications Office of the European Union or the date of publication of the 
notice on the buyer profile. 

 

When do you need to advertise? 

 

There are four main occasions when advertisement is needed: 

 

• ∇Before the start of the formal procurement process∇…. , using a Prior 
Information Notice (PIN); 

• At the start of a contract-specific procurement process – ∇to invite economic 
operators to participate in the procurement process, using a Contract Notice. ∇ For 
restricted procedures and competitive procedures with negotiation, sub-central 
contracting authorities may use also a Prior Information Notice as a call for 
competition. A PIN may also be used as a call for competition for awarding contracts 
for light regime services;  

• ∇At the end of a contract-specific procurement process∇ no amendments, add 
new bullet point below 

• When certain modifications of a contract have been made during its term 
 

This section now goes on to look at each of those four occasions in more detail. 
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Good practice note 
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Insert at end of Good practice note 

In the case Commission v. France C-225/98 (School buildings in the Nord-Pas-de-Calais 
region), the ECJ held that the publication of a prior information notice was compulsory only 
where the contracting authorities exercised their option to reduce the time limits for the 
receipt of tenders. 

 

 

Are there any rules about when you should advertise a Prior Information Notice before 
the start of the formal procurement process? Yes, the directive sets out specific 
requirements about when Prior Information Notices are to be advertised, in particular 
where the contracting authority wishes to rely on a Prior Information Notice to reduce 
statutory time scales for tenders.  . 

___________________________________________________________________________ 

 

Is there a specific content and format that must be used for a Prior Information Notice 
before the start of the formal procurement process? Yes, the directive sets out the content 
of a Prior Information Notice and refers to the standard format that must be used. This 
standard format is published by the European Commission on its website at 
www.simap.europa.eu. The format for the PIN is the same for all types of contract, apart 
from the PIN used for contracts for light regime services.  

___________________________________________________________________________ 

 

We would like to keep the market informed of future potential opportunities, but is there 
an alternative to advertising Prior Information Notices in the Official Journal of the 
European Union?   

 

Yes, a contracting authority can set up its own Internet-based ‘buyer profile’. It may choose 
to publish the PIN only on its buyer profile, but in that event it must: 

 

• send a notice of the publication on its buyer profile (a Buyer Profile Notice) to the 
Publications Office of the Official Journal of the European Union in the form and 
manner specified. The contracting authority is not allowed to publish a Prior 
Information Notice on the buyer profile before the dispatch of the Buyer Profile 
Notice to the Publications Office. The PIN published on the buyer profile must 
always indicate the date of that dispatch. 

Deleted: . There are general 
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requirements 

Deleted: The requirements are different 
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• use the standard form for all Prior Information Notices published on its buyer 
profile; 

• comply with the statutory time scales if it wishes to rely on the Prior Information 
Notice to reduce statutory tender periods.  

 

The buyer profile may also include general information about the contracting authority (such 
as a contact point, telephone and fax numbers, a postal address and an e-mail address) 
together with information concerning ongoing invitations to tender, scheduled purchases, 
contracts concluded, and procedures cancelled. 
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Advertising at the start of a contract-specific procurement process  

 

The next few paragraphs look at two different ways of advertising at the start of a contract-
specific procurement process:  

(1) using a Contract Notice, and 

(2) using a Prior Information Notice as a call for competition. 

 

General comment: The 2014 Directive obliges a contracting authority to advertise a 
contract-specific procurement process by using a Contract Notice or – as an alternative for 
certain cases – a Prior Information Notice as a call for competition.  

___________________________________________________________________________ 

 

Insert new heading 

 

Advertising at the start of a contract-specific procurement process by using a Contract 
Notice 

 

∇The Contract Notice is an extremely important part of the procurement process. It marks 
the commencement of the formal procurement process…..∇ 
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Are there any rules about when you should advertise a Contract Notice?  

 

There are no other specified minimum and maximum time periods for publishing a Contract 
Notice. There are statutory time limits, which start on the date of publication of the Contract 
Notice by the Office of the OJEU.  

 

  

 

Is there a specific content and format that must be used for a Contract Notice?  

 

∇Yes, the directive sets out the required content for Contract Notices and refers to the 
standard forms that must be used. ∇ …. For example, there are specific formats for contract 
notices that are to be used for design contests or contracts for light regime services.  

___________________________________________________________________________ 

 

Insert at end of PDF page E-43  

 

∇See “The Law” section for further details. ∇ 

 

Advertising at the start of a contract-specific procurement process by using a Prior 
Information Notice 

 

The 2014 Directive for the first time allows Member States to decide whether to allow all or 
only specific categories of sub-central authorities to use a Prior Information Notice as a call 
for competition (“PIN as a call for competition”) instead of a Contract Notice. However, this 
kind of advertising is possible only when using the restricted procedure or the competitive 
procedure with negotiation and when it concerns the award of contracts for light regime 
services.  

 

Deleted: despatch 
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setting out the minimum periods of time 
that must be allowed between the dispatch 
of Contract Notices and the closing date for 
requests to participate or for tender 
submission. See ‘The Law’ section and also 
module C4 for further details.



E CONDUCTING THE PROCUREMENT  
PROCESS 

PART 2 ADVERTISEMENT OF CONTRACT 
NOTICES 

 

 11 

Where the PIN is used as a call for competition under the restricted procedure or the 
competitive procedure with negotiation, it must meet certain conditions. It must: 

 

• refer specifically to the supplies, works or services that will be the subject of the 
contract to be awarded; 

• indicate that the contract will be awarded using the restricted procedure or 
competitive procedure with negotiation, without any further publication of a call 
for competition; 

• invite interested economic operators to express in writing their interest in 
participating in a procedure; subsequently, the contracting authority shall 
simultaneously and in writing invite the economic operators that have expressed 
their interest to confirm their continuing interest; 

• contain, in addition to the general information, some more specific information 
about the contract, similar to the information set out in the standard Contract 
Notice form;  

• be sent for publication in the OJEU (publication on a buyer profile is not sufficient) 
between 35 days and 12 months prior to the date on which the contracting 
authority invites economic operators responding to the PIN to confirm their 
continuing interest.  

 

The directive sets out the content of a PIN as a call for competition and refers to the 
standard format that must be used. The format is the same for all types of contracts. 
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What can we do if the Contract Notice (or PIN) is incorrect or if we need to change 
information in that notice? 

 

There is a standard form, Notice for Additional Information, Information on Incomplete 
Procedure or Corrigendum. This standard form notice is available on the Commission’s 
Simap website. 

 

The notice requires the contracting authority to indicate which of the following 
circumstances apply:  
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Advertising at the end of a contract-specific procurement process by using a Contract 
Award Notice 

 

The obligation to advertise a Contract Award Notice applies to all contracts where a Contract 
Notice has been advertised (or a Prior Information Notice as a call for competition) and also 
to some other contracts where such a notice has not been advertised. Details of the 
additional circumstances where a Contract Award Notice must be advertised, even though a 
Contract Notice or a Prior Information Notice was not used, are set out in the section ‘The 
Law’.  

 

∇Where a procedure is discontinued∇….., available on the European Commission’s Simap 
website.  

 

Are there any rules about when a Contract Award Notice should be advertised?  

 

Yes, the directive requires the contracting authority to dispatch the Contract Award Notice 
to the Office of the Official Journal of the European Union within 30 days of the conclusion of 
the contract.   
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Is there a specific content and format that must be used for a Contract Award Notice?  

 

∇Yes, the directive sets out the content for the Contract Award Notice and refers to the 
standard forms that must be used. ∇ …..For example, the contract notices to be used for a 
design contest or for a contract concerning light regime services have different formats. The 
standard forms are published by the European Commission on its website at 
www.simap.europa.eu. 

 

___________________________________________________________________________ 

insert before the section “Are there rules about how quickly notices must be published?” 
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Advertising when certain modifications to the contract have been made during its term 

 

There are two specific cases when the contracting authority must publish a notice to 
advertise the modifications that have been made to a contract during its term, without a 
new procurement procedure: 

• when the modifications have been made by the original contractor for additional 
works, services or supplies that were not included in the initial procurement but 
became necessary, and where a change of contractor: 
- cannot be made for economic or technical reasons, such as requirements of 

interchangeability or interoperability with existing equipment, services or 
installations procured under the initial procurement; and 

- would cause significant inconvenience or substantial duplication of costs for the 
contracting authority; 

• when the modifications have been made while observing that all of the following 
conditions were fulfilled: 
- the need for modification was brought about by circumstances that a diligent 

contracting authority could not foresee; 
- the modification did not alter the overall nature of the contract; 
- any increase in price was not higher than 50% of the value of the original 

contract or framework agreement. 
 

The directive sets out the content for this notice and refers to the standard form that must 
be used. The notice must contain a description of the procurement before and after the 
modification (nature and extent of the works, nature and quantity or value of supplies, 
nature and extent of services), any increase in price caused by the modification (where 
applicable), and a description of the circumstances that rendered the modification 
necessary. 

 

Are there rules about how quickly notices must be published?  

 

Yes, all notices dispatched in the correct format must be published within five days of 
dispatch.  

 

See Module C4 for information about the publication of notices for accelerated procedures. 

 

Electronic procurement 
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Can we complete and dispatch contract notices electronically?  

 

The 2004 Directive only encouraged you to do so, but no obligations were provided in this 
respect. The new 2014 Directive sets as an obligation that all types of notices shall be 
transmitted exclusively by electronic means to the Publications Office of the European 
Union. There is a free online system directly available from the European Commission at 
www.simap.europa.eu.  

 

. 

___________________________________________________________________________ 

 

Other standard form notices 

 

There are special standard form notices for design contests, which are less commonly used 
types of procurement, and for contracts for light regime services.  For further information, 
see Module C4.  
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Utilities 

 

 

The main legal requirements relating to advertising are set out in Directive 2014/25/EC 
(Utilities Directive):  

• Article 67 contains the main provisions relating to the use of periodic indicative 
notices 

• Article 68 contains the main provisions relating to the use of notices concerning the 
existence of a qualification system 

• Article 69 contains the main provisions relating to the use of contract notices 

• Article 70 contains the main provisions relating to the use of contract award notices 
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• Article 71 sets out the form and manner of publication of notices 
• Article 72 sets out the general rules for publication at national level 

 

• Annex VI lists the minimum content of periodic indicative notices 
• Annex IX contains the main provisions relating to the features concerning the 

publication of notices and complementary or additional information 
• Annex X lists the minimum content of notices on the existence of a qualification 

system 
• Annex XI lists the minimum content of contract notices 

• Annex XII lists the minimum content of contract award notices  
 

Choice of advertising: Contracting entities have a free choice between all forms of 
competitive procedures:  open procedure, restricted procedure, negotiated procedure with 
prior call for competition, competitive dialogue, and innovation partnership.  

 

Contracting entities also have flexibility in terms of how they advertise – referred to in the 
legislation as a ‘call for competition’. Contracting entities can choose to use:  

 

• a contract notice; 
• a ‘periodic indicative notice’, where the contract is awarded by restricted or 

negotiated procedure with prior call for competition; or 
• a notice on the existence of a qualification system (see below), where the contract is 

awarded by restricted or negotiated procedure, a competitive dialogue or an 
innovation partnership. 

 

When conducting an open procedure, contracting entities have no choice and must use a 
contract notice.  

 

Local notices: Notices may also be published nationally, in which case they must not contain 
any information other than the information contained in the notice sent to the Commission 
or published on a buyer profile, and they must not be published locally before the date of 
publication in the OJEU.  
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Qualification systems: Contracting entities are permitted to set up and operate qualification 
systems. A qualification system is a system in which interested economic operators apply to 
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be registered as potential providers. 

 

When setting up a qualification system, the contracting entity uses a Notice on the Existence 
of a Qualification System to advertise. The notice must be published in the Official Journal of 
the European Union.  The contracting entity then registers some or all of those economic 
operators in the system, based on the set of objective rules and criteria that were disclosed 
in the notice. The registered economic operators then form a pool from which the 
contracting entity may draw for invitations to tender or to negotiate a contract. 

 

 

 

Framework agreements: Contracting entities can set up framework agreements by using the 
standard Contract Notice, the Periodic Indicative Notice, or the Notice on the Existence of a 
Qualification System. 

 

Dynamic purchasing systems: Contracting entities are also permitted to set up dynamic 
purchasing systems, and calls for competition under those systems involve the use of the 
standard Contract Notice, the Periodic Indicative Notice, or the Notice on the Existence of a 
Qualification System . 

 

Electronic catalogues: Contracting entities are also allowed to require electronic catalogues 
in all available procedures where the use of electronic means of communication is required. 
Where the presentation of tenders in the form of electronic catalogues is accepted or 
required, contracting entities shall indicate this possibility or requirement in the Contract 
Notice and in the invitation to confirm interest or, where the means of calling for 
competition is a Notice on the Existence of a Qualification System, in the invitation to tender 
or to negotiate. 

 

Electronic auctions: Contracting entities may decide to hold an electronic auction. In that 
event, they shall duly indicate this auction in the Contract Notice and in the invitation to 
confirm interest or, where a Notice on the Existence of a Qualification System is used as a 
means of calling for competition, in the invitation to tender.  

 

Contract award notices: The contracting entity is required to send a Contract Award Notice 
in a standard format to the Office of the OJEU no later than 30 days after the conclusion of a 
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contract or framework agreement. In the case of a framework agreement, the contracting 
entity is not bound to send a notice of the results of the procurement procedure for each 
contract based on that agreement. Member States may provide that the contracting entity 
shall group notices of the results of the procurement procedure for contracts based on a 
framework agreement on a quarterly basis. In that case, the contracting entity shall send the 
grouped notices within 30 days of the end of each quarter. The contracting entity shall send 
a Contract Award Notice within 30 days of the award of each contract based on a dynamic 
purchasing system. Contract Award Notices for dynamic purchasing systems can 
nevertheless be grouped on a quarterly basis and sent within 30 days of the end of the 
relevant quarter. 

 

 

Section 2.2 – Completing a Contract Notice 

 

PDF E-49 to E67 

 
 

Note: Section 2.2 has not been updated to refer to changes resulting from the 2014 
directives. At the time that this update document was prepared, the new standard form 
contract notices were not available. 

 

SECTION 4 – THE LAW 
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Important Note: This SECTION 4 - THE LAW has not been updated to reflect the changes in 
the 2014 Directive. See below for general information on where relevant provisions can be 
found in the 2014 Directive. 

 

2014 Directive 

 

The most relevant provisions in the 2014 Directive are: 

Article 48: Prior information notices 

Article 49: Contract notices 
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Article 50: Contract award notices 

Article 51: Form and manner of publication of the notices 

Article 52: Publication at national level 

Annex V: Information to be included in the notices 

Annex VIII: Features concerning publication 

Recitals 126, 131 and 132 
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SECTION 1 - INTRODUCTION 
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1.2. Important issues 

• The process of selecting economic operators is conducted in respect of the basic 
public procurement principles of equal treatment, non-discrimination 
proportionality and transparency. 
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1.5 LEGAL INFORMATION HELPFUL TO HAVE AT HAND 

The main legal requirements relating to the selection of economic operators are set out in 
Directive 2014/24/EU (2014 Directive):  

• Article 56 sets out how and when the selection of economic operators should take 
place. It also allows contracting authorities to request economic operators to 
submit, supplement, clarify or complete the relevant information or documentation. 

• Article 57 sets out the grounds for mandatory exclusion and the grounds for 
optional exclusion of economic operators. It also regulates that an economic 
operator shall not be excluded from the procurement procedure where the 
economic operator provides evidence that it has taken measures sufficient to 
demonstrate its reliability, despite the existence of relevant grounds for exclusion.  

• Article 58 sets out the rules related to how contracting authorities may set 
requirements concerning an economic operator’s suitability to pursue the 
professional activity, its economic and financial standing, and its technical and 
professional ability. 

• Article 59 sets out the rules on the European Single Procurement Document (ESPD) 
as preliminary evidence to accompany requests to participate or tenders. 

• Article 60 sets out the rules concerning certificates, statements and other means of 
proof that may be required as evidence for the absence of grounds for exclusion and 
for the fulfilment of the selection criteria. 

• Article 61 establishes the rules on the use of the online repository of certificates (e-
Certis). 

• Article 62 sets out the type of evidence of quality assurance standards and 
environmental management standards that contracting authorities must accept.  

• Article 63 sets out the rules on reliance on the capacities of other entities with 
regard to criteria relating to economic and financial standing and to criteria relating 
to technical and professional ability. 

• Article 64 sets out the rules on the methods whereby Member States may establish 
and maintain official lists of approved economic operators or provide for 
certification by certification bodies, and on how economic operators may use their 
registration on official lists or certification to prove to contracting authorities their 
satisfaction of the relevant selection criteria. 
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• Article 65 lays down the rules on the reduction of the number of otherwise qualified 
candidates to be invited to participate in restricted procedures, competitive 
procedures with negotiation, competitive dialogue, and innovation partnerships. 

• Annex XI lists the relevant professional and trade registers and corresponding 
declarations and certificates for each Member State with regard to the provision of 
evidence of suitability to pursue the professional activity concerned. 

• Annex XII Part I sets out a non-exhaustive list of references that contracting 
authorities may require economic operators to submit to prove their economic and 
financial standing.  

• Annex XII Part II sets out an exhaustive list of the means that contracting authorities 
may require economic operators to use to prove their technical and professional 
ability. 
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The following articles of Directive 2004/18/EC are also relevant: 

 

• Article 2(10) defines the concept of ‘economic operator’. 
• Article 19 sets out provisions on whether economic operators (not in a group) and 

groups of economic operators may be required by contracting authorities to assume 
a specific legal form in order to participate in a procurement process.  

• Article 20 allows Member States to reserve contracts to sheltered workshops and 
economic operators that have as their main aim the social and professional 
integration of disabled or disadvantaged persons or to provide for such contracts to 
be performed in the context of sheltered employment programmes in order to 
support the employment of disabled or disadvantaged persons. 

• Article 55 establishes, inter alia, that contracting authorities must inform 
unsuccessful economic operators of the reasons for their rejection. 

• Article 71 establishes that contracting authorities may require an economic operator 
“to disclose any share of the contract it may intend to subcontract to third parties” 
and to provide details of any proposed subcontractors. It also allows contracting 
authorities to verify whether there are grounds for exclusion of subcontractors. 
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SECTION 2 - NARRATIVE 

 
2.1. INTRODUCTION 

∇Thus a contracting authority may want to check, for example, …… ∇ However, a 
contracting authority may also be required to exclude or want to exclude those economic 
operators that are in a specific personal situation (for example, they have not paid social 
security contributions or taxes, or have been guilty of grave professional misconduct). 
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___________________________________________________________________________ 

Selection (qualification) of economic operators generally comprises two distinct stages. The 
contracting authority first establishes whether there are grounds for excluding an economic 
operator from participation in a procurement procedure. Second, the contracting authority 
considers whether the economic operators that have not been excluded meet the required 
selection criteria. This process of selection of economic operators must be carried out by 
applying objective, non-discriminatory, proportionate and transparent criteria (referred to 
as grounds for exclusion and selection criteria), which are set by the contracting authority in 
advance.  

The directive limits in a significant way a contracting authority’s discretion in this area. In 
fact, it lists the grounds for exclusion and selection criteria on the basis of which the 
selection of economic operators may be carried out, it lays down the evidence or references 
that a contracting authority may require from economic operators to verify the absence of 
grounds for exclusion and the fulfilment of the set selection criteria, and it lays down 
general rules concerning the process of selection.  

The 2014 Directive seeks to ensure that the selection of economic operators does not 
provide opportunities for contracting authorities to conceal discrimination and that fair 
opportunities for participation are given to economic operators. The main objective of the 
European Union Legislator is to ensure that intra-Union trade is not restricted…..  

However, the 2014 Directive does not require a contracting authority to apply the specified 
selection criteria (except for specified cases where economic operators have to be excluded 
if mandatory exclusion grounds exist, as explained further below).  
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It is important to read this section in conjunction, in particular, with Module C4, which 
examines in detail the various procurement procedures (open procedure, restricted 
procedure, competitive dialogue, competitive procedure with negotiation, innovation 
partnership, and negotiated procedure without prior publication) and techniques 
(framework agreements, electronic auctions, electronic catalogues and dynamic purchasing 
systems) allowed under the 2014 Directive, as well as how the selection (qualification) of 
economic operators interlinks with each procedure and technique concerned.  

___________________________________________________________________________ 

 

Contracts below the EU thresholds 

N.B. The provisions of the 2014 Directive concerning the exclusion and selection of economic 
operators do not apply to those services listed in Annex XIV of the Directive – referred to as 
“light regime services” (see articles 74 to 76 of the 2014 Directive).  

___________________________________________________________________________ 

2.2 THE DIFFERENCE BETWEEN SELECTION AND AWARD 
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Selection (or selection stage) – is about determining which economic operators (that are not 
excluded) are qualified to perform the contract that is to be awarded on the basis of the 
selection criteria pre-established by the contracting authority.  

Award (or award stage) – is about determining which tender is the most economically 
advantageous in meeting the award criteria set in advance by the contracting authority.  

In terms of timing, generally the selection of economic operators takes place before the 
award (article 56(1) of the 2014 Directive).  

There is, however, an exception to the above-mentioned rule established in article 56(2) of 
the 2014 Directive. In open procedures only, contracting authorities may decide to examine 
tenders against the set award criteria before verifying the absence of grounds for exclusion 
and the fulfilment of the selection criteria. In such cases, contracting authorities must 
ensure that the verification of the absence of grounds for exclusion and of the fulfilment of 
the selection criteria is carried out in an impartial and transparent manner so that no 
contract is awarded to a tenderer that should have been excluded or that did not meet the 
selection criteria. Member States may, however, exclude this possibility or restrict it to 
certain types of procurement, for example to services contracts only or in specific 
circumstances.  
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N.B. If an economic operator has been excluded because it does not meet the set selection 
criteria, it cannot be readmitted to the procurement process just because its tender is the 
most economically advantageous one. 

2.3 THE SELECTION OF ECONOMIC OPERATORS IN OPEN PROCEDURES VS TWO-STAGE 
PROCEDURES 

Open procedure (“single-stage” procedure) – Under this procedure, the contracting 
authority publishes a call for competition inviting economic operators to submit tenders, 
which will include information about the economic operators’ qualifications (depending on 
the grounds for exclusion and the selection criteria that have been set). The selection of 
economic operators (tenderers) is carried out once the tenders have been submitted.  First, 
all of the tenders received (and that have not been excluded for reasons other than the 
selection criteria) are evaluated against the grounds for exclusion and the set selection 
criteria in order to determine whether there are grounds for excluding an economic 
operator and which economic operators are qualified to perform the contract. Second, the 
tenders are evaluated against the set award criteria in order to determine which economic 
operator, amongst the qualified tenderers, has submitted the most economically 
advantageous tender. An exception to this rule of the open procedure, where the 
examination of tenders against the set award criteria takes place before the selection of 
economic operators, is explained above. 

N.B. Under the open procedure, the selection and award are carried out one after the other 
or vice versa as part of the same process, even though they remain two separate exercises. 
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Restricted procedure, competitive procedure with negotiation, competitive dialogue, and 
innovation partnership (“two-stage” procedures) – Under these procedures, the 
contracting authority advertises the contract and invites economic operators to submit a 
request to participate by providing information for qualitative selection……. 
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Framework agreements 

In the case of framework agreements, any one of the five main competitive procedures 
(open procedure, restricted procedure, competitive dialogue, competitive procedure with 
negotiation, and innovation partnership) may be used. 

___________________________________________________________________________ 

 

Negotiated procedure without prior publication: special considerations (see Module C4 for 
further information on this procedure) 

Special considerations must be made with regard to the negotiated procedure without prior 
publication, even though, in principle, the provisions of the directive concerning the 
selection of economic operators also apply to this procedure. In broad terms: 

- Where the negotiated procedure without prior publication is used because an open or 
restricted procedure has failed due to the fact that no tenders or suitable tenders or no 
requests or suitable requests to participate have been submitted, the selection of the 
economic operator will have to take place again under the negotiated procedure.   
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2.4. THE SELECTION CRITERIA  

Only the selection criteria listed below may be used by a contracting authority to establish 
whether there are grounds for excluding an economic operator and whether an economic 
operator is qualified to perform a specific contract (articles 57 and 58): 
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2.4.1.1 Mandatory grounds for exclusion 

In accordance with the 2014 Directive, a contracting authority is obliged to exclude from 
participation in a contract award procedure, once it has verified or been made aware of the 
facts, an economic operator that has been convicted by final judgment for one or more of 
the following criminal activities [article 57(1)]:  

___________________________________________________________________________ 

• terrorist offences or offences linked to terrorist activities 

• money laundering or terrorist financing 
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• child labour and other forms of trafficking in human beings 

Delete all of text in Comment box. Deleted text is not shown below.  

N.B. Through the mandatory grounds for exclusion, contracting authorities support European 
Union policies linked to the fight against fraud, corruption, organised crime, terrorism, 
human trafficking, money laundering and terrorist financing (“secondary policies”).  

Exclusion on grounds of obligations to pay taxes and social contributions [article 57(2)] – 
This provision distinguishes between mandatory and optional grounds for exclusion. 

First, in the case in which an administrative or judicial decision having final and binding 
effect has established that a breach of obligations relating to the payment of taxes or social 
security contributions has occurred, a contracting authority is obliged to exclude the 
economic operator concerned from participation in a procurement procedure – mandatory 
exclusion. 

Second, even in the case where no final and binding decision exists, a contracting authority 
may exclude or be required by Member States to exclude from participation in a 
procurement procedure an economic operator, if it can demonstrate by any appropriate 
means that the economic operator is in breach of its obligations relating to the payment of 
taxes or social security contributions – optional exclusion, which Member States may render 
mandatory. 

However, this exclusion is no longer applicable, i.e. the contracting authority shall not 
exclude the economic operator from participation in a procurement procedure, when the 
economic operator has paid its obligations or entered into a binding arrangement with a 
view to paying the obligations due. All interest accrued and all fines must be paid as well. 

The mandatory grounds for exclusion apply at all times during the procurement procedure. 
The 2014 Directive requires contracting authorities to exclude an economic operator at any 
time during the procedure in the case where the economic operator, in view of acts 
committed or omitted either before or during the procedure, is in one of the situations that 
constitute mandatory grounds for exclusion. 

Derogation from the requirement of mandatory exclusion – The 2014 Directive explicitly 
leaves it to Member States to provide for a derogation from the mandatory exclusion, on an 
exceptional basis, for overriding reasons related to the public interest, such as public health 
or protection of the environment [article 57(3)]. Recital 100 of the 2014 Directive elaborates 
on these derogations. Accordingly, derogations may be justified only in truly exceptional 
circumstances, for example where urgently needed vaccines or emergency equipment can 
only be purchased from an economic operator to which one of the mandatory grounds for 
exclusion would normally apply. 

(Adapt for local use – indicate if a derogation from the requirement of mandatory 
exclusion is allowed under national law and the grounds for its application.)  

Member States may also provide for a derogation from the mandatory exclusion of an 
economic operator that is in breach of its obligations relating to the payment of taxes or 
social security contributions where the exclusion would be clearly disproportionate, in 
particular: 
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- where only minor amounts of taxes or social security contributions were unpaid, or  

- where the economic operator was informed of the exact amount due following the 
breach of its obligations at such a time that it did not have the possibility to pay or 
enter into a binding arrangement with a view to paying before the expiration of the 
deadline for the submission of a tender (in an open procedure) or for the request to 
participate (in a two-stage procedure) [article 57(3)].  

Here, the principle of proportionality, as an overarching principle of EU law, is expressly 
mentioned.  

Adapt for local use – indicate if a derogation from the requirement of mandatory exclusion 
is allowed under national law and the grounds for its application. 

Self-cleaning [article 57(6)] –  Mandatory and discretionary grounds for exclusion: 

The 2014 Directive introduced “self-cleaning” measures. Despite the existence of one or 
more relevant grounds for exclusion, self-cleaning measures allow economic operators to 
rehabilitate themselves on the basis of strict conditions set forth in article 57(6) and to take 
part in procurement procedures.  

Recital 102 of the 2014 Directive states that “allowance…. should be made for the possibility 
that economic operators can adopt compliance measures aimed at remedying the 
consequences of any criminal offences or misconduct and at effectively preventing further 
occurrences of the misbehaviour”. 

Note 

Self-cleaning is not available to those economic operators that have been excluded from 
participating in procurement or concessions award procedures by way of a final judgment 
during the period of exclusion resulting from that judgment.  

This restriction applies, however, only in the respective Member States where the 
judgement is effective. A contrario, in other Member States self-cleaning measures can be 
used. 

In some jurisdictions, exclusion from participation in procurement procedures can be an 
additional sanction in criminal court decisions.  

 

Accordingly, any economic operator that is in one of the situations that constitute 
mandatory grounds for exclusion [article 57(1)] may provide evidence to the effect that the 
measures it has taken are sufficient to demonstrate its reliability despite the existence of 
relevant grounds for exclusion.  

The following self-cleaning measures can generally be regarded as effective, if the economic 
operator has proved that it has: 

- paid or undertaken to pay compensation in respect of any damage caused by the 
criminal offence,  

- clarified the facts and circumstances in a comprehensive manner by actively 
collaborating with the investigating authorities, and  
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- taken concrete technical, organisational and personnel measures that are 
appropriate to prevent further criminal offences. 

Recital 102 gives further guidance on the details regarding technical, organisational and 
personnel self-cleaning measures: “…the severance of all links with persons or organisations 
involved in the misbehaviour, appropriate staff reorganisation measures, the 
implementation of reporting and control systems, the creation of an internal audit structure 
to monitor compliance and the adoption of internal liability and compensation rules.” 

An economic operator must provide all of the relevant evidence in order to prove that it has 
taken sufficient self-cleaning steps. The measures taken by the economic operator shall be 
evaluated, taking into account the gravity and particular circumstances of the criminal 
offence. 

If such evidence is considered as sufficient, the economic operator concerned shall no longer 
be excluded from the procurement procedure on those grounds alone. However, the 
contracting authority can deny the request if it considers that the measures are insufficient. 
In that event, the economic operator must receive a statement of the reasons for that 
decision. 

In implementing requirements on self-cleaning measures, Member States have the 
discretion to determine the exact procedural and substantive conditions applicable. In 
particular, they are free to decide whether to allow the individual contracting authorities to 
carry out the relevant assessments or to entrust other authorities on a central or 
decentralised level with that task. 

Some important points to consider: 

• Period of time during which the criminal convictions in question may be considered 
relevant 

• Permanent or temporary nature of the mandatory exclusion of economic operators 
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Delete all of text in Comment box. Deleted text is not shown below.  

Article 57(7) of the 2014 Directive provides that maximum periods of exclusion during which 
the mandatory grounds for exclusion will be relevant are to be determined by the Member 
States. That period shall not exceed five years, calculated as from the date of the conviction 
(Member States may provide for a shorter period).  

An exception to this maximum period exists, where the period of exclusion has been set by 
final judgment. In such cases, the limitation of five years may be exceeded.  

This maximum period of exclusion will apply only if the economic operator has not taken 
‘self-cleaning’ measures to demonstrate its reliability despite the existence of mandatory 
grounds for exclusion (see above).  
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This provision does not set a maximum period of time for the application of the grounds for 
exclusion established under article 57(2) – a breach of obligations to pay taxes and social 
security contributions. Therefore, an economic operator must be or can be excluded unless 
it has paid the obligations due or entered into an arrangement regarding the payment. 

Extract concerning various practices of EU Member States prior to the 2014 
Directive concerning the period of time for exclusion   

___________________________________________________________________________ 

 

N.B.  The 2014 Directive explicitly requires Member States to specify, by national law, any 
regulation or administrative provision, taking into account European Union law, setting out 
the conditions for the implementation of the provisions on the mandatory grounds for 
exclusion [article 57(7)].  
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Mandatory grounds for exclusion and sub-contractors 

 

 

The 2014 Directive does not require contracting authorities to apply the mandatory grounds 
for exclusion to subcontractors. However, they may verify, or be required by Member States 
to verify, whether there are mandatory grounds for the exclusion of subcontractors. When 
that verification shows that there are mandatory grounds for exclusion of the particular 
subcontractor, the contracting authorities must oblige the economic operator to replace the 
subcontractor concerned.  

Member States may also decide to limit the applicability of this measure, for instance in 
respect of specific types of contracts, specific categories of contacting authorities or 
economic operators, or certain amounts [article 71(6) and (8)].  

(Adapt for local use by indicating the rules applicable under national law.) 

Comment: 
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• Exclusion of an economic operator in the case of conviction of members of its 

administrative, management or supervisory body or of other persons having 
representative/decision-making/control power over the economic operator 

The 2014 Directive explicitly obliges contracting authorities to exclude an economic 
operator in the event that the person convicted by final judgment for any of the criminal 
offences listed above is a member of the administrative, management or supervisory 
body of that economic operator or has powers of representation, decision making or 
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control therein [article 57(1)]. (Adapt for local use by indicating the rules applicable 
under national law.)  

Delete all of text in Comment box. Deleted text is not shown 
below______________________________________________________________________
_____ 

 
2.4.1.1.1 Evidence that may be requested from an economic operator to prove that it is 
not subject to any of the mandatory grounds for exclusion 

  

 

Note on the European Single Procurement Document (ESPD): As preliminary evidence 
that an economic operator is not subject to any of the mandatory grounds for exclusion, the 
contracting authority shall accept, at the time of submission of requests to participate or 
tenders, the European Single Procurement Document (ESPD) from economic operators 
(article 59). See note at 2.8 below for further information on the ESPD.  

 

Contracting authorities may require certificates, statements and other means of proof 
referred to in paragraph 2 of article 60 as evidence of the absence of mandatory grounds for 
exclusion.  

Thus the contracting authority shall accept the following as sufficient evidence that none of 
the grounds for mandatory exclusion applies to the economic operator: 

(a) as regards criminal offences [article 57(1)], the production of an extract from the 
relevant register, such as judicial records, or failing that, of an equivalent document 
issued by a competent judicial or administrative authority in the Member State, in the 
country of origin, or in the country where the economic operator is established, 
showing that those requirements have been met; 

(b) as regards obligations relating to the payment of taxes or social security 
contributions [article 57(2)], a certificate issued by the competent authority in the 
Member State or country concerned. 

Where the Member State or country concerned does not issue such documents or 
certificates, or where these documents do not cover all of the cases specified in the relevant 
paragraphs of article 57, they may be replaced by a declaration on oath or by a solemn 
declaration by the person concerned before a competent judicial or administrative 
authority, notary or competent professional or trade body. 

Where relevant, a Member State must officially state that the documents or certificates 
referred to above are not issued or that they do not cover all of the relevant cases. Such 
official declarations shall be made available through the online repository of certificates (e- 
Certis).  
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Upon request, Member States shall make available to other Member States any information 
relating to the mandatory grounds for exclusion and any information relating to the required 
means of proof.  

Each Member State must ensure that the information concerning certificates and other 
forms of documentary evidence introduced in e-Certis is constantly kept up-to-date [article 
61(1)]. See Section 5 (The Law), Part 2 for further details on these issues.  

(Adapt for local use by indicating the rules applicable under national law.) 

Delete all of text in Comment box at bottom of page PDF-96. Deleted text is not shown 
below. 
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Delete all of text in box at top of page PDF-97 - Extract from Sue Arrowsmith. Deleted text is 
not shown below. 

 

Economic operators based in other Member States 

To facilitate cross-border tendering and access to this information in the various EU Member 
States, in 2010 the Commission set up e-Certis as a free online source of information to help 
economic operators and contracting authorities to deal with the various forms of certificates 
and other documentary evidence frequently required in public procurement.  

e-Certis can be accessed from the following website: 

http://ec.europa.eu/growth/single-market/public-procurement/e-procurement/e-
certis/index_en.htm  

Delete all of text in box on e-Certis, which starts with the words “Extract from”. Deleted text 
is not shown below 

Experience has shown that voluntary updating and verification were insufficient to ensure 
that e-Certis could achieve its full potential for simplifying and facilitating documentary 
exchanges for the benefit of SMEs in particular. Therefore, the 2014 Directive introduced, as 
a first step, an obligation for each Member State to keep up-to-date the information 
concerning the certificates and other forms of documentary evidence introduced in e-Certis,  
[article 61(1)]. The use of e-Certis by contracting authorities will be made mandatory at a 
later stage.  
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2.4.1.1.2 Disclosure obligations with regard to mandatory grounds for exclusion 

See Annex V, Part C of the 2014 Directive [item 11(c)] on the information to be included in 
the contract notice. 

___________________________________________________________________________ 

2.4.1.2 Optional grounds for exclusion 
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Delete all of the text in paragraphs a) to g) on page PDF E-98. Deleted text is not shown 
below. Insert the following text: 

Contracting authorities may exclude from participation in a procurement procedure any 
economic operator that is in any of the following situations [article 57(4)]:  

 (Adapt for local use by indicating the optional grounds for exclusion applicable under 
national law.) 

a) “where the contracting authority can demonstrate by any appropriate means a 
violation of applicable obligations referred to in Article 18(2) i.e. environmental, 
social and labour law established by Union law, national law, collective 
agreements or by the international environmental, social and labour law 
provision; 

b) where the economic operator is bankrupt or is the subject of insolvency or 
winding-up proceedings, where its assets are being administered by a liquidator 
or by the court, where it is in an arrangement with creditors, where its business 
activities are suspended or it is in any analogous situation arising from a similar 
procedure under national laws and regulations; 

c) where the contracting authority can demonstrate by appropriate means that 
the economic operator is guilty of grave professional misconduct, which 
renders its integrity questionable; 

d) where the contracting authority has sufficiently plausible indications to 
conclude that the economic operator has entered into agreements with other 
economic operators aimed at distorting competition; 

e) where a conflict of interest within the meaning of Article 24 cannot be 
effectively remedied by other less intrusive measures; 

f) where a distortion of competition from the prior involvement of the economic 
operators in the preparation of the procurement procedure, as referred to in 
Article 41, cannot be remedied by other, less intrusive measures; 

g) where the economic operator has shown significant or persistent deficiencies in 
the performance of a substantive requirement under a prior public contract, a 
prior contract with a contracting entity or a prior concession contract which led 
to early termination of that prior contract, damages or other comparable 
sanctions; 

h) where the economic operator has been guilty of serious misrepresentation in 
supplying the information required for the verification of the absence of 
grounds for exclusion or the fulfilment of the selection criteria, has withheld 
such information or is not able to submit the supporting documents required 
pursuant to Article 59; or 

i) where the economic operator has undertaken to unduly influence the decision-
making process of the contracting authority, to obtain confidential information 
that may confer upon it undue advantages in the procurement procedure or to 
negligently provide misleading information that may have a material influence 
on decisions concerning exclusion, selection or award”. 
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It is important to note that the 2014 Directive allows Member States to implement the 
optional grounds (one or more listed above) as grounds for mandatory exclusion.  

The optional grounds for exclusion apply at all times during the procurement procedure. At 
any time during the procedure, contracting authorities may exclude or may be required by 
Member States to exclude an economic operator in the case where the economic operator, 
in view of acts committed or omitted either before or during the procedure, is in one of the 
situations that constitute optional grounds for exclusion. 

Derogation from the requirement of optional exclusion – The 2014 Directive explicitly 
leaves it to Member States to require or to allow the possibility of a derogation from the 
optional exclusion with regard to point (b) above. The contracting authority has the 
possibility not to exclude an economic operator where it has established that the economic 
operator in question would be able to perform the contract, taking into account the 
applicable national rules and measures on the continuation of business. Certain measures 
concerning bankruptcy, insolvency or similar proceedings enable a company to re-enter 
normal business activities. 

See note above, Self-cleaning [article 57(6)] - Mandatory and discretionary grounds for 
exclusion, for further information on self-cleaning and discretionary grounds for exclusion.  

Some important points to consider: 

• the period of time during which the above-mentioned situations may be considered 
relevant 

• the period of time during which the exclusion is valid 
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Article 57(7) of the 2014 Directive provides that maximum periods of exclusion, during 
which the optional grounds for exclusion listed above will be relevant, are to be determined 
by the Member States. That period shall not exceed three years, calculated as from the date 
of the relevant event (Member States may provide for a shorter period).  

An exception to this maximum period is where the period of exclusion has been set by final 
judgment. In such cases, the limitation of three years may be exceeded.  

This maximum period of exclusion will apply only if the economic operator has not taken 
‘self-cleaning’ measures to demonstrate its reliability, despite the existence of optional 
grounds for exclusion (see above).  

N.B.  The 2014 Directive explicitly requires Member States to specify, by national law, any 
regulation or administrative provision, taking into account European Union law, that sets out 
the conditions for the implementation of the provisions on the optional grounds for exclusion 
[article 57(7)]. This requirement is intended to ensure a transparent system for the selection 
of economic operators. The points considered above are only some of the conditions for 
implementation that are to be addressed by Member States.  
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• Optional grounds for exclusion and sub-contractors 
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The 2014 Directive does not require contracting authorities to apply optional grounds 
for exclusion to subcontractors. However, they may verify or may be required by 
Member States to verify whether there are optional grounds for exclusion of 
subcontractors. When that verification shows that there are optional grounds for 
exclusion of the particular subcontractor, the contracting authorities may require or may 
be required by the Member State to oblige the economic operator to replace the 
subcontractor concerned. Member States may also decide to limit the applicability of 
this measure, for instance in respect of specific types of contracts, specific categories of 
contracting authorities or economic operators, or certain amounts [article 71(6) and (8)].  

 

Comment:  

  

___________________________________________________________________________ 

• Exclusion of an economic operator in the case where members of its administrative, 
management or supervisory body or other persons having powers of 
representation/decision making/control therein fall under the optional grounds for 
exclusion 

Unlike the case of mandatory exclusion for criminal offences, the 2014 Directive does 
not give any guidance on this issue in relation to optional grounds for exclusion. 
Normally, national legislation would explicitly deal with the issue.  

Comment: 

It can be stated that it is left to Member States to specify the implementing conditions 
concerning this issue by law, regulation or administrative provision, taking into account 
European Union law, and to decide whether or not to allow the exclusion of an 
economic operator if …..  
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2.4.1.2.1 Evidence that may be requested from economic operators to prove that they do 
not fall under the optional grounds for exclusion  

  

European Single Procurement Document: As preliminary evidence that an economic 
operator does not fall under any of the optional grounds for exclusion, a contracting 
authority shall, at the time of submission of requests to participate or tenders, accept the 
European Single Procurement Document (ESPD) from economic operators (article 59).  

The ESPD is an updated self-declaration by an economic operator providing preliminary 
evidence in replacement of certificates issued by public authorities or third parties 
confirming, inter alia, the absence of optional grounds for exclusion (for more information 
on ESPD, see sub-section 2.8 below).  
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However, the contracting authority may, at any moment during the procurement procedure, 
ask any tenderer or candidate to submit all or part of the required certificates where this is 
necessary to ensure the proper conduct of the procedure.  

In any event, before awarding the contract, the contracting authority must require the 
tenderer to which it has decided to award the contract to submit up-to-date supporting 
certificates proving that the tenderer does not fall under any of the optional grounds for 
exclusion, if they were required.  

Means of proof: Contracting authorities may require the certificates, statements and other 
means of proof referred to in paragraph 2 of article 60 as evidence of the absence of 
optional grounds for exclusion. 

Thus a contracting authority shall accept the following as sufficient evidence that an 
economic operator does not fall under any of the optional grounds for exclusion listed in 
article 57(4) of the 2014 Directive: 

- a certificate issued by the competent authority in the Member State or country 
concerned with regard to the bankruptcy, insolvency, winding-up proceedings, 
administration of assets by a liquidator or by the court, arrangements with creditors, 
suspension of business activities, or any analogous situation [article 57(4)(b)]. 

Where the Member State or country in question does not issue such certificates, or where 
these certificates do not cover all of the cases specified in article 57(4)(b), they may be 
replaced by a declaration on oath or by a solemn declaration by the person concerned 
before a competent judicial or administrative authority, notary or competent professional or 
trade body. 

Where relevant, a Member State must officially state that the certificates referred to above 
are not issued or do not cover all of the relevant cases. Such an official declaration shall be 
made available through the online repository of certificates (e-Certis).  

Upon request, Member States shall make available to other Member States any information 
relating to the optional grounds for exclusion and to the required means of proof.  

The other types of evidence will vary depending on the optional grounds for exclusion 
concerned. For example, with regard to grave professional misconduct that puts in doubt 
the integrity of the economic operator and to serious misrepresentation of information, it is 
for the contracting authority to determine the acceptable types of evidence. Each EU 
Member State is obliged to ensure that the information concerning certificates and other 
forms of documentary evidence introduced in e-Certis is constantly kept up-to-date [article 
61(1)].   

___________________________________________________________________________ 

 

To facilitate cross-border tendering and access to this information in the various EU Member 
States, the Commission provides and manages an electronic system, e-Certis, which is 
currently updated and verified on a voluntary basis by national authorities. The aim of e-
Certis is to facilitate the exchange of certificates and other documentary evidence that is 
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frequently required by contracting authorities. The 2014 Directive introduces an obligation 
for each Member State to keep up-to-date the information concerning certificates and other 
forms of documentary evidence introduced in e-Certis. The use of e-Certis by contracting 
authorities will be made mandatory as from 18 October 2018. The e-Certis system can be 
accessed through the following website: 

http://ec.europa.eu/growth/single-market/public-procurement/e-procurement/e-
certis/index_en.htm  

N.B. The e-Certis system concerns both mandatory and optional grounds for exclusion.   

___________________________________________________________________________ 

 

2.4.1.2.2  Disclosure obligations with regard to optional grounds for exclusion 

See Annex V, Part C of the directive [item 11(c)] concerning the information to be included in 
the contract notice.  
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2.4.2.1 General principles 

A contracting authority is allowed to check if economic operators are generally suitable and 
fit to carry out the professional activity by asking them to prove that they are enrolled on 
trade or professional registers in their member state of establishment, as described in Annex 
XI, or to comply with any other request set out in that annex [article 58(2)]. See Section 5 
(The Law), Part 2 for further details on this issue.  

∇With regard to procedures for the award of public service contracts, …..∇ [article 58(2)].  

___________________________________________________________________________ 

 

2.4.2.2 Disclosure obligations with regard to the suitability of economic operators to 
pursue a professional activity 

In compliance with the principle of transparency, a contracting authority must indicate in 
the contract notice or in the invitation to confirm interest the requirements relating to 
enrolment on professional or trade registers and the relevant information to be provided.  

See Annex V, Part C of the directive [item 11(c)] on the information to be included in the 
contract notice.  

___________________________________________________________________________ 

 

2.4.3 Economic and financial standing 

In accordance with the 2014 Directive, a contracting authority is allowed (but not obliged) to 
consider the economic and financial standing of economic operators.  
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The rules concerning economic and financial standing are contained in articles 58 and 60 and 
in Annex XII, Part I of the 2014 Directive.  
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2.4.3.1 Specific criteria relating to economic and financial standing 

With regard to economic and financial standing, contracting authorities may impose 
requirements ensuring that economic operators possess the necessary economic and 
financial capacity to perform the contract (throughout the contract period). All requirements 
shall be related and proportionate to the subject matter of the contract. 

Article 58(3) of the Directive indicates some of the criteria relating to economic and financial 
standing that a contracting authority may apply. Thus contracting authorities may require, in 
particular, that economic operators have a certain minimum yearly turnover, including a 
certain minimum turnover in the area covered by the contract. In addition, contracting 
authorities may require that economic operators provide information on their annual 
accounts, for instance showing the ratios between assets and liabilities. They may also 
require an appropriate level of professional risk indemnity insurance. 

As for other criteria relating to economic and financial standing, the 2014 Directive contains 
a non-exhaustive list of references that a contracting authority may request from economic 
operators to prove that the economic and financial standing criteria that have been set are 
satisfied (Annex XII, Part I).  

Thus a contracting authority may derive some of the criteria that it may apply from this list 
of references. However, a contracting authority may also apply other relevant criteria, which 
are not limited to the criteria that are indicated in article 58 (3) or criteria that may be 
derived from this non-exhaustive list. This possibility was made clear by the ECJ in the joined 
cases CEI and Bellini (see box below). 

___________________________________________________________________________ 

 

∇In any event, the contracting authority must determine the criteria relating to economic 
and financial standing to be applied by taking into account the specific practical context of 
each case. ∇ 

 

Where necessary, contracting authorities may clarify in the procurement documents how 
groups of economic operators are to meet the requirements as to economic and financial 
standing, provided that this is justified by objective reasons and is proportionate.  

Member States may establish standard terms for how groups of economic operators are to 
meet those requirements. Any conditions for the performance of a contract by such groups 
of economic operators that are different from those imposed on individual participants shall 
also be justified by objective reasons and shall be proportionate [article 19(2)].  
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Some general examples of criteria relating to economic and financial standing 

Turnover  

 

Where contracting authorities require that economic operators have a certain minimum 
yearly turnover, that turnover must not exceed two times the estimated contract value. 
Where a contract is divided into lots, this limitation shall apply in relation to each individual 
lot. However, the contracting authority may also set the minimum yearly turnover by 
reference to groups of lots in the event that the successful tenderer is awarded several lots 
to be executed at the same time. Where contracts based on a framework agreement are to 
be awarded following a reopening of competition, the maximum yearly turnover 
requirement shall be calculated on the basis of the expected maximum size of specific 
contracts that will be performed at the same time or, where it is not known, on the basis of 
the estimated value of the framework agreement. In the case of dynamic purchasing 
systems, the maximum yearly turnover shall be calculated on the basis of the expected 
maximum size of specific contracts to be awarded under that system. 

The contracting authority may, of course, always set a lower level of minimum yearly 
turnover than that indicated by the directive. It may also set a higher yearly turnover 
requirement, in duly justified cases such as those relating to the special risks attached to the 
nature of the works, services or supplies. In that case, the contracting authority must 
indicate the main reasons for such a requirement in the procurement documents or in the 
individual report referred to in article 84 of the directive [article 58(3)].  

∇N.B.: When using the turnover as one of the economic and financial standing criteria,… ∇ 
[see Annex XII, Part I(c)].  

Solvency 

∇More sophisticated rules may also be used for this purpose. ∇ For instance, the ratio, 
between assets and liabilities may be taken into consideration where the contracting 
authority specifies the methods and criteria in the procurement documents. Such methods 
and criteria shall be transparent, objective and non-discriminatory. [article 58(3)].  

___________________________________________________________________________ 

2.4.3.2 Minimum capacity levels 

A contracting authority is allowed to require economic operators to meet minimum capacity 
levels with regard to economic and financial standing criteria [article 58(5)].  
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However, if a contracting authority decides to fix minimum capacity levels, the directive 
explicitly requires that any requirements be: 

Deleted: (This criterion is derived from 
the list of evidence contained in article 
47(1).) 

Deleted: article 47(1)(c

Deleted:  from which this criterion is 
derived)

Deleted: 44

Deleted: 2

Deleted: they 



E CONDUCTING THE PROCUREMENT  
PROCESS 

PART 3 SELECTION (QUALIFICATION) OF 
CANDIDATES 

 

 38 

- related and 

- proportionate  

to the subject matter of the contract [article 58(1)].  
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2.4.3.3 Possibility for an economic operator to rely on the resources of other entities to 
prove its economic and financial standing 

An economic operator, where appropriate and with regard to a specific contract, may rely 
on the capacities of other entities concerning the criteria related to economic and financial 
standing, regardless of the legal nature of the links that it has with those entities. It must in 
this case prove to the contracting authority that it will have at its disposal the necessary 
resources, for example by establishing a commitment by those entities to that effect [article 
63(1)].  

___________________________________________________________________________ 

A group of economic operators may also, under the same conditions, rely on the capacities 
of participants in the group or of other entities [article 63(1)]. 
___________________________________________________________________________ 

In this context, it is important to examine the relevant case law of the ECJ from which the 
main provisions of article 63 of the 2014 Directive are derived in order to understand the 
ratio behind these provisions. (The same case law resulted in the main provisions of article 
63 of the 2014 Directive on technical and/or professional ability  – see sub-section 2.4.4.3 
below.) 
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Case notes 

Insert at end of case notes 

Hochtief  

Case C-218/11, Édukövízig and Hochtief Construction. This case is also available on 
www.curia.europa.eu. 

In this case, the ECJ considered the lawfulness of national requirements relating to the 
evidence of economic and financial standing. The case concerned the conduct of a restricted 
procedure for the award of transport infrastructure works in Hungary. The procedure was 
carried out under Directive 2004/18/EC, the predecessor to the 2014 Directive. 

The ECJ considered the lawfulness of the minimum requirements relating to the evidence of 
economic and financial standing. The evidence required by the contracting authority was 
based on Hungarian accounting rules. Hochtief Hungary (HH) was a wholly owned subsidiary 
of a German company. HH was unable to satisfy the minimum requirements set by the 
contracting authority due to differences between Hungarian and German accounting rules. 

Deleted: 44

Deleted: 2

Deleted: may have

Deleted: n

Deleted: undertaking 

Deleted: 47

Deleted: 2

Deleted: 47

Deleted: 3

Deleted: 47

Deleted: (2) and (3)

Deleted: 48(3) and (4) 

http://www.curia.europa.eu/


E CONDUCTING THE PROCUREMENT  
PROCESS 

PART 3 SELECTION (QUALIFICATION) OF 
CANDIDATES 

 

 39 

According to the ECJ, the directive left “a fair degree of freedom to the contracting 
authorities” to decide minimum levels of economic and financial standing. The CJ 
emphasised that this discretion was not unlimited and that the minimum capacity level had 
to be related and proportionate to the subject matter of the contract. 

The ECJ held that in this case the only option available to HH was to rely on the capacities of 
another entity, its parent company Hochtief AG. This option was permitted under the 
directive.  

Insert additional paragraphs after the case notes at the bottom of page PDF E-108 

The 2014 Directive introduces the obligation for contracting authorities to verify whether an 
entity, on whose capacity the economic operator intends to rely, fulfils the relevant 
selection criteria relating to economic and financial standing and whether there are grounds 
for exclusion. Where the verification has shown that the entity concerned does not meet a 
relevant selection criterion or that there are mandatory grounds for its exclusion, the 
contracting authority must require the economic operator to replace that entity. Where 
there are optional grounds for exclusion of the entity in question, the contracting authority 
may require or may be required by the Member State to oblige the economic operator to 
replace that entity [article 63(1)]. 

The 2014 Directive also introduces the possibility for contracting authorities to require that 
the economic operator and those entities on whose capacities with regard to the criteria 
relating to economic and financial standing an economic operator relies be jointly liable for 
the execution of the contract [article 63(1)].  
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2.4.3.4 Evidence that may be requested from economic operators as proof of their 
economic and financial standing 

As preliminary evidence that an economic operator meets relevant economic and financial 
criteria, a contracting authority shall, at the time of submission of requests to participate or 
tenders, accept the European Single Procurement Document (ESPD) from economic 
operators (article 59). For more information on ESPD, see sub-section 2.8 below.  

Contracting authorities may require the certificates, statements and other means of proof, 
referred to in paragraph 3, article 60 and Annex XII, Part I, as evidence for the fulfilment of 
the selection criteria with regard to an economic operator’s economic and financial 
standing. 

The directive provides a list of references that, as a general rule, a contracting authority may 
request from economic operators as proof of their economic and financial standing (Annex 
XII, Part I). However, this list is only indicative and not exhaustive. Therefore a contracting 
authority may also require other evidence than that listed in the directive (this requirement 
must of course respect the basic public procurement principles). When economic operators 
rely on the capacities of other entities with regard to criteria relating to economic and 
financial standing (see sub-section 2.4.3.3 above), they may utilise any appropriate means to 
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prove to the contracting authority that they will have the necessary resources at their 
disposal.  

Where, for any valid reason, the economic operator is unable to provide the references 
requested by the contracting authority, it may prove its economic and financial standing by 
any other document that the contracting authority considers appropriate. 

See Section 5 (The Law), Part 2 for further details on this issue. 

 

___________________________________________________________________________ 

 
2.4.3.5 Disclosure obligations with regard to economic and financial standing criteria 

In compliance with the principle of transparency, a contracting authority should disclose in 
the contract notice or in the invitation to confirm interest the selection criteria relating to 
economic and financial standing that it will apply, which may be expressed as minimum 
levels of ability, together with the appropriate means of proof [article 58(5)].   

 

Delete all of text in Comment box at bottom of page PDF-109. Deleted text is not shown 
below. 
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2.4.3.5 Disclosure obligations with regard to economic and financial standing criteria 

Delete all of text in 2.4.3.5 on page PDF E-110. Deleted text is not shown below. 

___________________________________________________________________________ 

 

2.4.4 Technical and/or professional ability 

The provisions concerning technical and/or professional ability are contained in articles 58 
and 60 and Annex XII, Part II of the 2014 Directive.  

___________________________________________________________________________ 

 

2.4.4.1 Specific criteria relating to technical and/or professional ability 

 With regard to technical and/or professional ability, contracting authorities may impose 
requirements ensuring that economic operators possess the necessary human and technical 
resources and experience to perform the contract to an appropriate quality standard 
(through the contract period). All requirements shall be related and proportionate to the 
subject matter of the contract.  

Article 58(4) of the directive does indicate some of the criteria relating to technical and/or 
professional ability that a contracting authority may apply. In particular, contracting 
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authorities may require that economic operators have a sufficient level of experience, as 
demonstrated by suitable references from contracts performed in the past. Furthermore, in 
procurement procedures for supplies requiring siting or installation work, services or works, 
the professional ability of economic operators to provide the services or to execute the 
installation or the works may be evaluated with regard to their skills, efficiency, experience 
and reliability. 

As for other criteria, the directive contains an exhaustive list of evidence that a contracting 
authority may request from economic operators to prove that the set of technical and/or 
professional ability criteria are satisfied in accordance with the nature, quantity or 
importance, and use of the works, supplies or services (Annex XII, Part II). ∇Since this list of 
evidence is exhaustive, a contracting authority may apply only criteria that are derived from 
such a list. ∇ 

 ___________________________________________________________________________ 

 

Where necessary, contracting authorities may clarify in the procurement documents how 
groups of economic operators are to meet the requirements as to technical and professional 
ability, provided that this is justified by objective reasons and is proportionate.  

Member States may establish standard terms for how groups of economic operators are to 
meet those requirements. Any conditions for the performance of a contract by such groups 
of economic operators that are different from those imposed on individual participants shall 
also be justified by objective reasons and shall be proportionate [article 19(2)].  

∇N.B. The principle of proportionality is very important….∇ 
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Some general examples of criteria relating to technical and/or professional ability   

 

Past experience – Contracting authorities may require, in particular, that economic 
operators have a sufficient level of experience, as demonstrated by suitable references from 
contracts performed in the past. This criterion allows a contracting authority to assess the 
technical competence of economic operators and to foresee their capability to perform 
future contracts. A contracting authority would normally want to know if economic 
operators have fulfilled requirements of a similar type, scale and/or complexity and if the 
performance was satisfactory. However, where the contracting authority has established 
that the economic operator has conflicting interests that may negatively affect the 
performance of the contract, it may assume that an economic operator does not possess the 
required professional abilities [article 58(4)].  

Educational and professional qualifications of the persons who will be providing the 
services or carrying out the works 
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∇This criterion is particularly important, for example for consultancy services.∇It is 
important to note that these qualifications may be used as a requirement relating to 
selection criteria, provided that they are not evaluated as an award criterion in the same 
award procedure (Annex XII, Part II, point f).  

Insert at end of examples box 

Compliance with environmental management standards – This criterion allows a 
contracting authority to assess whether economic operators have in place environmental 
management measures or schemes to be applied during the performance of a public 
contract. This criterion can demonstrate that the economic operator has the technical 
capability to perform the contract. An example of an environmental management standard 
assurance is an Eco-label certificate, awarded in accordance with environmental 
management criteria.  

 

 

2.4.4.2 Minimum capacity levels 

A contracting authority is allowed to require economic operators to meet minimum capacity 
levels with regard to technical and/or professional ability [article 58(5)]. 
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However, if a contracting authority decides to fix minimum capacity levels, the directive 
explicitly requires that any requirement be: 

- related and  

- proportionate  

to the subject matter of the contract [article 58(1)]. 

 ___________________________________________________________________________ 

2.4.4.3 Possibility for an economic operator to rely on the resources of other entities to 
prove its technical and/or professional ability 

An economic operator, where appropriate and with regard to a specific contract, may rely 
on the capacities of other entities with regard to the criteria relating to technical and 
professional ability, regardless of the legal nature of the links that it has with them. The 
economic operator must in this case prove to the contracting authority that it will have at its 
disposal the resources necessary, for example by producing a commitment by those entities 
to that effect [article 63(1)].  

N.B. This possibility allows economic operators to rely on the technical and professional 
resources actually made available to them by affiliated entities as well as by subcontractors 
or any other entity. 

With regard to criteria relating to educational and professional qualifications and to relevant 
professional experience required from economic operators, the economic operators may 
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nevertheless only rely on the capacities of other entities where those entities will perform 
the works or services for which these capacities are required [article 63(1)].  

A group of economic operators may also, under the same conditions, rely on the capacities 
of participants in the group or of other entities [article 63(1)].  
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The main provisions of article 63 – derive from the same rich case law of the ECJ ……  

___________________________________________________________________________ 

Insert at end of 2.4.4.3 after the box listing ECJ cases 

The 2014 Directive introduces the obligation for contracting authorities to verify whether 
the entities on whose technical and professional ability capacity the economic operator 
intends to rely fulfil the relevant selection criteria and whether there are grounds for 
exclusion. Where the verification has shown that the entity concerned does not meet a 
relevant selection criterion or that there are mandatory grounds for its exclusion, the 
contracting authority must require that the economic operator replace that entity. Where 
there are optional grounds for exclusion of the entity in question, the contracting authority 
may require or may be required by the Member State to oblige the economic operator to 
replace that entity [article 63(1)].  
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2.4.4.4 Evidence that may be requested from an economic operator as proof of its 
technical and/or professional ability 

As preliminary evidence that an economic operator meets relevant technical and 
professional criteria, a contracting authority shall, at the time of submission of requests to 
participate or tenders, accept the European Single Procurement Document – ESPD (article 
59) from economic operators. For more information on ESPD, see sub-section 2.8 below.  

Contracting authorities may require the certificates, statements and other means of proof, 
referred to in paragraph 4 of article 60 and Annex XII, Part II of the 2014 Directive, as 
evidence of the fulfilment of the selection criteria with regard to an economic operator’s 
technical abilities. 

The directive lays down an exhaustive list of evidence that a contracting authority may 
request from economic operators as proof of their technical and/or professional ability 
(Annex XII, Part II). As the list is exhaustive, a contracting authority may not request any 
other evidence than those listed. However, a contracting authority is not obliged to request 
all of the listed evidence but only the evidence that is necessary to assess the technical 
and/or professional ability of economic operators in relation to the contract to be awarded. 
In the event that the economic operators rely on the capacities of other entities with regard 
to criteria relating to technical and professional ability (see sub-section 2.4.4.3 above), they 
may utilise any appropriate means to prove to the contracting authority that they will have 
the necessary resources at their disposal.  
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See Section 5 (The Law), Part 2 for further details on this issue. 
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2.4.4.5 Disclosure obligations with regard to technical and/or professional ability criteria 

In compliance with the principle of transparency, a contracting authority should disclose in 
the contract notice or in the invitation to confirm interest the selection criteria relating to 
technical and/or professional ability that are to be applied, which may be expressed as 
minimum levels of ability, together with the appropriate means of proof [article 58(5)].  

Delete all of text in Comment box on page PDF-114. Deleted text is not shown below. 
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2.4.6 Documentation and information submitted: possibility of requiring economic 
operators to submit, supplement, clarify or complete the relevant documentation or 
information 

Article 56(3) of the 2014 Directive explicitly states that a contracting authority is allowed, 
unless otherwise provided by the national law implementing the 2014 Directive, to request 
economic operators to submit, supplement, clarify or complete, within an appropriate time 
limit, the relevant information or documentation where the information or documentation 
submitted by those economic operators is, or appears to be, incomplete or erroneous or 
has specific documents missing. 

Such requests must be made in full compliance with the principles of equal treatment and 
transparency.  

Supplementary information or documentation - The 2014 Directive seems to indicate that 
“supplementary information or documentation” means documentation that is incomplete 
or erroneous or has specific documents missing. 

Comment: 

Generally speaking, supplementary information or documentation means that additional 
information/documentation may be requested. However, this supplementary 
information/evidence must relate to the documentation or information that has been 
submitted but is not complete or has specific documents missing and to the corresponding 
selection criteria that have been set. Therefore the assessment of this 
documentation/information must be relevant to the determination of whether the set 
selection criteria have been satisfied.  

___________________________________________________________________________ 

Clarification of information/documentation submitted – The 2014 Directive also indicates 
what may be meant by “clarification” of information/evidence. This term refers to 
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documentation that appears to the contracting authority to be incomplete (but may not 
be) or that is, or appears to be, erroneous. 

In general terms, to assist in the assessment of the information/documentation submitted 
with a view to establishing whether economic operators meet the set selection criteria, a 
contracting authority may, at its discretion, ask economic operators to clarify this 
information/documentation. Clarifications may be requested, for example, when the 
information/documentation submitted contains inconsistent or contradictory information, 
is not clear, or contains omissions.  

For further details on clarifications, see also Module E5 on tender evaluation and contract 
award. 

Missing documents – In practice, it is rare that economic operators submit all of the 
information/documentation requested by a contracting authority. The evidence is often 
incomplete or specific documents are missing. The 2014 Directive allows a contracting 
authority to request that economic operators submit or complete the specific documents 
that are missing.  

It is important to note that, according to the wording of article 56(3) of the 2014 Directive, 
(unless otherwise provided in the national law) Member States may decide not to provide 
their contracting authorities with the possibility to request that economic operators 
submit, supplement, clarify or complete information/documentation. In such cases, where 
information or documentation submitted by economic operators is, or appears to be, 
incomplete or erroneous or where specific documents are missing, their tenders will be 
rejected. 
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Comment: 

Indeed, the 2014 Directive requires the contracting authority to ask only the winning 
tenderer to submit up-to-date supporting documents. As for the other candidates and 
tenderers, the contracting authority may do so at any moment during the procedure, 
where this is necessary to ensure the proper conduct of the procedure [article 59(4)].  

___________________________________________________________________________ 

 

N.B. In requesting supplementary evidence, clarifications or submission of missing evidence, 
the basic public procurement principles of equal treatment, transparency and non-
discrimination must be respected.  

Case note: Manova 

Case C-336/12 Ministeriet for Forskning, Innovation og Videregående Uddannelser v Manova 
A/S 

This case concerned a call for tender for the award of a framework agreement for the 
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operation of seven occupational guidance and advice centres. The services were non-priority 
(Annex II B) services under Directive 2004/18, the predecessor of the 2014 Directive. 

The contracting authority required candidates to submit specific information with their 
preliminary applications. This information included copies of the candidates’ balance sheets. 

Two of the nine candidates did not submit copies of their balance sheets by the set deadline. 
The contracting authority subsequently asked these two candidates to submit the missing 
documents. Both candidates did so, completed the application process, were appointed to 
the framework agreement and were awarded contracts. One of the unsuccessful economic 
operators participating in the process challenged the award decisions. 

The referring court asked the ECJ “whether the principle of equal treatment meant that, 
after the deadline for applications to take part in a tendering procedure, a contracting 
authority may not ask a candidate to forward a copy of its most recent balance sheet…if the 
candidate did not provide such documents with its application”. 

The ECJ considered the question in the light of the equal treatment and transparency 
principles. It referred to the general principles and rules that it had laid down in another 
case, C-599/10 SAG ELV Slovensko and Others. These principles and rules included a general 
rule that a tender could not be amended after it had been submitted. The directive does not 
preclude, however, corrections or “amplifications” (i.e. provision of further information) to a 
tender, on a limited and specific basis. This is particularly the case when it is clear that the 
amendment is merely a “clarification” or the correction of an obvious material error. 

The ECJ concluded that a contracting authority could request the correction or amplification 
of the details of an application, on a limited and specific basis. This amendment is permitted 
as long as the request relates to details or information that are objectively shown to pre-
date the deadline for submission of applications. The ECJ also emphasised an overriding 
condition: the request for missing information must not unduly favour or disadvantage the 
candidate concerned. 

The ECJ applied these conditions to the facts in C-336/12 Manova. It confirmed that the 
balance sheets already existed and were published prior to the deadline for applications. It 
concluded that by accepting copies of the balance sheets after the closing date for 
applications the contracting authority was not in breach of the principle of equal treatment. 
The CJ explained that this would not be the case, however, if the contract documents stated 
that applications would be rejected if the specific documents were not provided with the 
application.  
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Selection criteria in design contests  

∇With regard to design contests,∇ ….. which must be announced in advance in the contract 
notice [article 80(3)],  

2.5 OFFICIAL LISTS OF APPROVED ECONOMIC OPERATORS 
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The 2014 Directive allows EU Member States to either establish or maintain official lists of 
approved economic operators or to provide for certification by certification bodies 
complying with European certification standards. In very general terms, these registration 
systems must be set up and operated in compliance with the rules on the permissible 
grounds for exclusion and on the selection criteria laid down in the 2014 Directive. 
Economic operators registered on an official list or possessing a certificate are not to be 
treated more favourably than those that are not registered, and the registration system 
must allow economic operators to ask at any time to be registered or certified. Economic 
operators registered on such lists or having a certificate may, for each contract, submit to 
the contracting authority a certificate of registration or the certificate. The certificate 
constitutes a presumption of suitability with regard to the requirements for qualitative 
selection encompassed by the official list or certificate. Information that can be deduced 
from registration on official lists or certification shall not be questioned without 
justification. With regard to the payment of social security contributions and taxes, an 
additional certificate may be required of any registered economic operator whenever a 
contract is to be awarded (article 64).  

___________________________________________________________________________ 

2.6 RESTRICTED PROCEDURE, COMPETITIVE PROCEDURE WITH NEGOTIATION, 
COMPETITIVE DIALOGUE, AND INNOVATION PARTNERSHIP: special considerations on 
decisions that should be made when defining the overall strategy for the selection of 
economic operators 

∇In the case of the ‘two-stage’ procedures, ∇…… the number of economic operators that 
will be invited to tender/negotiate/conduct a dialogue, as indicated below.  
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2.6.1 Decision concerning the minimum number of economic operators invited to 
tender/negotiate/conduct a dialogue    

In ‘two-stage’ procedures, the contracting authority may limit the number of candidates 
meeting the selection criteria that they will invite to tender or to conduct a dialogue, 
provided the minimum number of qualified candidates is available. This minimum number 
must be no fewer (but can be more) than five in a restricted procedure, and no fewer (but 
can be more) than three in a competitive procedure with negotiation, in a competitive 
dialogue, and in an innovation partnership, and this minimum number must be announced 
in the contract notice or in the invitation to confirm interest. In any event, the number of 
candidates invited shall be sufficient to ensure genuine competition [article 65(2)].  

___________________________________________________________________________ 

 

2.6.2 Decision concerning the maximum number of economic operators invited to 
tender/negotiate/conduct a dialogue  
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 A contracting authority may decide, where it considers it appropriate, to set the maximum 
number of economic operators to be invited to tender/negotiate/conduct a dialogue. This 
maximum number must be announced in the contract notice or in the invitation to confirm 
interest [article 65(2)]. See Module E2 for more information on the content of contract 
notices. 

If a contracting authority has fixed the maximum number of economic operators that it will 
invite to tender/negotiate/conduct a dialogue ......... In that event, not all of the qualified 
economic operators will be invited to tender/negotiate/conduct a dialogue,……  

Note 

A contracting authority must establish the objective and non-discriminatory criteria or rules 
(or methodologies) that it will apply for the selection, from among the economic operators 
that are qualified, of those economic operators that will be invited to 
tender/negotiate/conduct a dialogue, at the same moment as it fixes the minimum and, 
where appropriate, the maximum number of economic operators to be invited – in the 
contract notice or in the invitation to confirm interest [article 65(2)]. 

The contracting authorities shall invite a number of candidates that is at least equal to the 
minimum number.  

Where the number of qualified candidates is below the minimum number, the contracting 
authority may continue the procedure by inviting the candidates with the required 
capabilities.  

In the context of the same procedure, the contracting authority shall not include economic 
operators that did not request to participate or candidates that do not have the required 
capabilities.  
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2.6.2.1 Criteria or rules (or methodologies) that may be applied in order to choose the 
economic operators to be invited to tender/negotiate/conduct a dialogue from among the 
qualified economic operators   

- It must apply objective and non-discriminatory criteria or rules (or methodologies) 
[article 65(2)].  

Only the objective and non-discriminatory criteria or rules that are allowed by the directive 
may be applied for the selection of economic operators.  
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The possibility of using such methodologies was recognised by the ECJ in the case 
Universale-Bau, which is referred to in the box included in the sub-section below.  

___________________________________________________________________________ 
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2.6.2.2 Disclosure obligations with regard to the criteria (or methodologies) to be applied 
in order to choose the economic operators to be invited to tender/negotiate/conduct a 
dialogue from among the economic operators that are qualified 

A contracting authority is required to indicate in the contract notice or in the invitation to 
confirm interest the objective and non-discriminatory criteria or rules that it intends to apply 
[article 65(2)].   
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2.7 LOTS: THE APPLICATION OF SELECTION CRITERIA  

Generally speaking and in practice, economic operators may normally tender for one or 
more or all lots, depending on the decision of the contracting authority. It is common for lots 
to be awarded lot by lot as separate contracts (this practice depends, however, on the 
provisions of the tender documentation). If this is the case, the selection (qualification) 
criteria are also normally set lot by lot.  

Indeed, the 2014 Directive requires that general rules on imposing selection criteria also 
apply in relation to each individual lot [article 58(3)]. This means that the contracting 
authority must fix the requirements concerning the selection criteria that are related and 
proportionate to the subject matter of each individual lot. For example, where the 
contracting authority sets the minimum yearly turnover that economic operators are 
required to achieve, it may not exceed two times the estimated value of each individual lot 
for which the economic operator submits a tender. 

Contracting authorities may also decide, however, to award contracts combining several or 
all lots. This practice is allowed only where the contracting authorities have reserved this 
possibility in advance and indicated the lots or groups of lots that may be combined. This 
possibility is an option for Member States according to the 2014 Directive [article 46(3)]. 

In such a situation, the 2014 Directive allows the contracting authority to set the minimum 
yearly turnover that economic operators are required to achieve by reference to groups of 
lots in the event that the successful tenderer is awarded several lots to be executed at the 
same time.  

See Module A4 for more information on the division of contracts into lots.  
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2.8 EUROPEAN SINGLE PROCUREMENT DOCUMENT (ESPD) 

Adapt all of this sub-section by making reference to local standard templates (if they 
exist). Indicate whether the use of a local standard template is mandatory and if so, for 
what types of contracts. Indicate the website from which the local standard template can 
be downloaded (if applicable). 
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Delete all of text in Good Practice Note box on page PDF-124 & 125. Deleted text is not 
shown below. 
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Delete all of text in Good Practice Note box on page PDF-124 & 125. Deleted text is not 
shown below. 

 

Recital 84 of the 2014 Directive recognises that “many economic operators, and not least 
SMEs, find that a major obstacle to their participation in public procurement consists in 
administrative burdens deriving from the need to produce a substantial number of 
certificates or other documents related to exclusion and selection criteria”. 

For the purposes of simplification and limitation of administrative burdens for the benefit of 
both contracting authorities and economic operators, the 2014 Directive introduced the 
European Single Procurement Document – ESPD (article 59). 

At the time of submission of requests to participate or tenders, contracting authorities shall 
accept the ESPD from economic operators. The ESPD is an updated self-declaration by 
economic operators, providing preliminary evidence in replacement of certificates issued by 
public authorities or third parties and confirming that the relevant economic operator fulfils 
the following conditions: 

(a) it is not in one of the situations referred to in article 57 in which economic 
operators shall or may be excluded (see sub-sections 2.4.1.1 and 2.4.1.2 above); 

(b) it meets the relevant selection criteria that have been set out pursuant to article 
58 (see sub-sections 2.4.2 – 2.4.4 above); 

(c) where applicable, it fulfils the objective rules and criteria that have been set out 
pursuant to article 65 (see sub-section 2.6 above). 

Where the economic operator relies on the capacities of other entities, the ESPD shall also 
contain the information referred in (a) to (c) above in respect of such entities (see sub-
sections 2.4.3.3 and 2.4.4.3 above). 

The ESPD shall: 

- consist of a formal statement by the economic operator that the relevant grounds 
for exclusion do not apply and/or that the relevant selection criterion is fulfilled; 

- provide the relevant information as required by the contracting authority;  

- identify the public authority or third party responsible for establishing the supporting 
documents;  

- contain a formal statement to the effect that the economic operator will be able, 
upon request and without delay, to provide those supporting documents; 

- contain the information, such as the Internet address of the database, any 
identification data and, where applicable, the necessary declaration of consent, where 
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the contracting authority can obtain the supporting documents directly by accessing a 
database. 

The ESPD shall be drawn up on the basis of a standard form established by the Commission. 
The ESPD shall be provided exclusively in electronic form. Contracting authorities must use 
an electronic format for the ESPD as from 18 April 2017 . All language versions of the ESPD 
shall be available in e-Certis. 

 

Note 

When preparing procurement documents for a given procurement procedure, contracting 
authorities must also prepare the ESPD that is to be used for that procedure. They do so by 
filling in beforehand the standard form indicating which information they will require from 
economic operators. 

In the case of groups of economic operators, including temporary associations, a separate 
ESPD shall be completed for each of the participating economic operators. 

 

Economic operators may reuse an ESPD that has already been used in a previous 
procurement procedure, provided that they confirm that the information contained therein 
remains correct. They must complete a new ESPD in respect of the information that is no 
longer correct or did not appear in the previous ESPD. 

It is important to note that the contracting authority may ask any tenderer or candidate at 
any moment during the procurement procedure to submit all or part of the required 
certificates and supporting documents in order to ensure the proper conduct of the 
procedure. This request might be the case in particular in two-stage procedures, in which 
the contracting authority uses this possibility to limit the number of candidates to be invited 
to submit a tender. Requiring the submission of the supporting documents at the moment of 
selection of the candidates to be invited could be justified by the fact that contracting 
authorities could then avoid inviting candidates that later on, in the award stage, might 
prove to be unable to submit the supporting documents, thereby depriving qualified 
candidates of an opportunity to participate. 

Before awarding the contract, except in relation to certain contracts based on framework 
agreements, the contracting authority must require the tenderer to which it has decided to 
award the contract to submit up-to-date supporting documents. The contracting authority 
may invite economic operators to supplement or clarify the certificates received (see sub-
section 2.4.6 above). 

Note 

Economic operators shall not be required to submit supporting documents: 

- where and in so far as the contracting authority has the possibility of obtaining the 
certificates or the relevant information directly by accessing a national database in any 
Member State that is available free of charge (such as a national procurement register, a 
virtual company dossier, an electronic document storage system or a prequalification 
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system);* 

- where the contracting authority, having awarded the contract or concluded the framework 
agreement, already possesses these documents. 

*Member States shall ensure that databases containing relevant information on economic 
operators that may be consulted by their contracting authorities may also be consulted, 
under the same conditions, by contracting authorities of other Member States. Member 
States shall also make available and update in e-Certis a complete list of databases 
containing relevant information on economic operators that can be consulted by contracting 
authorities from other Member States. Upon request, Member States shall communicate to 
other Member States any information related to such databases. 

 

Economic operators may be excluded from the procurement procedure or be subject to 
prosecution under national law in the case of serious misrepresentation in completing the 
ESPD or, generally, in supplying the information required for the verification of the absence 
of grounds for exclusion or for the fulfilment of the selection criteria, or where such 
information was withheld or the economic operators were unable to submit the supporting 
documents. 
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2.9 DEFINITION OF THE OVERALL STRATEGY FOR THE SELECTION OF ECONOMIC 
OPERATORS:  CHECKLIST OF THE MAIN POINTS THAT SHOULD BE ADDRESSED 

In the case of restricted procedures, competitive procedures with negotiation, competitive 
dialogue procedures, and innovation partnerships, the contracting authority should address 
the following issues: 
___________________________________________________________________________ 

 Have you determined the objective and non-discriminatory criteria or rules 
and methodologies to be applied in order to choose the economic operators 
that are to be invited to tender/negotiate/conduct a dialogue from among 
the economic operators that are qualified? 

___________________________________________________________________________ 

- What criteria, rules or methodologies will you apply in order to choose the 
economic operators to be invited to tender/conduct a dialogue from among the 
economic operators that are qualified?*  

___________________________________________________________________________ 

• This concerns only restricted procedures, competitive procedures with negotiation, 
competitive dialogue procedures, and innovation partnerships.  
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2.10 CHANGE OF THE SET SELECTION REQUIREMENTS DURING THE TENDER PROCESS 

The 2014 Directive generally allows procurement documents to be changed during the term 
of the time frame for the receipt of tenders, but it is silent as to whether or not a contracting 
authority can change the set selection requirements during the tender process. This issue is 
left to Member States to regulate, in accordance with the principles of equal treatment and 
transparency. 

Economic operators must have sufficient time to draw up responsive tenders, which means 
that in certain situations the time limits that were set initially may have to be extended. 
Such an extension would be the case in particular where significant changes have been 
made to the procurement documents.  

Recital 81 of the 2014 Directive clarifies that ‘significant changes’ should be understood as 
covering changes in particular in the technical specifications, in respect of which economic 
operators would need additional time in order to understand and respond appropriately. 

By analogy, this clarification may also be applied to changes of the initially set selection 
requirements in procurement documents.  

Comment: 

Changes may be categorised as substantial, significant or insignificant. 

A change in the set selection requirements is substantial when it is likely to have a 
repercussion on the identity of the economic operators that would be participating in the 
tender process. This means that the change would allow for the admission of candidates 
other than those initially envisaged or that additional participants would have been 
attracted to the procurement procedure. That could be the case in particular where the 
change renders the contract or framework agreement materially different in character from 
the one initially set out in the procurement documents. Broadly speaking, when a 
substantial change occurs, it is necessary to go back to the stage in which the change was 
made.  

__________________________________________________________________________ 

A change is significant when it adjusts or fine-tunes the initially set selection criteria in such 
a way that it is not likely to have a repercussion on the identity of the economic operators 
that would be participating in the tender process. It nevertheless introduces additional 
information to be taken into account by economic operators when preparing tenders or 
requests to participate. A significant change is in principle allowed. In that event, a 
corrigendum to the contract notice and to the procurement documents, accompanied by an 
adequate extension of the deadline for submission of tenders or expressions of 
interest/applications, which is duly notified to the economic operators concerned, would in 
general terms suffice. The length of the extension shall be proportionate to the importance 
of the change and must be adequate so that all economic operators concerned may be 
aware of all the information needed to prepare tenders [article 47(3)]. See Module E2 for 
details of the contract notice to be used and published in the Official Journal of the European 
Union.  
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A change is insignificant when it corrects minor mistakes or omissions in procurement 
documents that have no repercussions on the preparation of tenders or requests to 
participate. Since the importance of such changes in terms of preparing responsive tenders 
is insignificant, contracting authorities are not required in this case to extend the time limits 
[article 47(3)].  

The determination as to whether a change is substantial, significant or insignificant must 
take into account the specific circumstances of each case.  
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2.11 PROCESS OF SELECTION OF ECONOMIC OPERATORS (SELECTION STAGE): SOME 
GENERAL PRINCIPLES AND CONSIDERATIONS 

As explained at the beginning of this section, the process of selection of economic operators 
(selection stage) takes place before the process for the award of the contract (award stage). 
As an exception, in open procedures the examination of tenders in terms of award criteria 
may take place before the selection of economic operators – see sub-section 2.2 above. 

___________________________________________________________________________ 

2.11.1 Steps that should be followed in the process of selection of economic operators 

The 2014 Directive sets out the steps that a contracting authority should follow in carrying 
out the process of selection of economic operators. These steps are as follows [see article 
56(1)]:  

First – Economic operators are to be checked against the grounds for mandatory exclusion 
and any grounds for optional exclusion. 

Second – Only those economic operators that have not been excluded from the 
procurement process, after having being checked against the above-mentioned criteria, are 
to be checked against any criteria of suitability to pursue the professional activity, economic 
and financial standing, or technical and/or professional ability. 

Third – In the case of restricted procedures, competitive procedures with negotiation, 
competitive dialogue procedures, and innovation partnerships, where appropriate and 
applicable, only those economic operators that are qualified are to be checked against the 
set criteria or rules (methodologies) in order to reduce the number of economic operators to 
be invited to tender/negotiate/conduct a dialogue (see sub-section 2.6 above). 
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2.11.3 The “team” in a contracting authority responsible for carrying out the process of 
selection of economic operators  

In this context, the role of the evaluation team is to assess whether the economic operators 
that have submitted an expression of interest/application (in the case of the restricted 

Deleted: material 

Deleted: non-material

Deleted: 44

Deleted: ,

Deleted: , and any suitability 
requirement to pursue the professional 
activity (i.e. enrolment on trade or 
professional registers)

Deleted: negotiated 

Deleted: prior publication of a contract 
notice

Deleted: and 



E CONDUCTING THE PROCUREMENT  
PROCESS 

PART 3 SELECTION (QUALIFICATION) OF 
CANDIDATES 

 

 55 

procedure, competitive procedure with negotiation, competitive dialogue procedure or 
innovation partnership) or a tender are qualified to perform the contract on the basis of the 
set selection criteria.  

___________________________________________________________________________ 

2.11.4 Evaluation report/qualitative selection report 

In cases where restricted procedures, competitive procedures with negotiation, competitive 
dialogue procedures or innovation partnerships are used (where a pre-qualification takes 
place), a qualitative selection report must be prepared. 
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- a summary of any requests for clarification, submission, supplementation or 
completion and the corresponding responses (with indication of dates of expedition, 
deadlines for reply, dates of receipt of the responses, and indications as to whether 
the responses received were satisfactory or not and if not, then the reasons why);   

- a list of those economic operators that meet the qualitative selection criteria and of 
those selected to proceed to the next stage in the case of the restricted procedure, 
competitive procedure with negotiation, competitive dialogue, and innovation 
partnership;  

___________________________________________________________________________ 

 

REMINDER of the number of economic operators to be invited to 
tender/negotiate/conduct a dialogue in two-stage procedures 

-….However, it may not include other economic operators that did not request to participate 
or that did not have the required capabilities (article 65(2) - see also sub-section 2.6 above).  

- Where the number of economic operators meeting the set selection criteria is higher than 
the minimum number or the set maximum number, the contracting authority shall apply the 
criteria or rules (methodologies) set in advance in order to choose the economic operators 
that it will invite to tender/negotiate/conduct a dialogue (see sub-section 2.6 above).  
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2.11.5 Obligation to inform unsuccessful economic operators of the reasons for their 
rejection 

A contracting authority must ensure that unsuccessful economic operators are promptly 
informed of the reasons for their rejection, upon their request [article 55(2)]. 

___________________________________________________________________________ 
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2.12.1 Legal structure of economic operators 

The directive explicitly states that an economic operator can be any natural or legal person 
or a public entity or a group of such persons and/or entities including any temporary 
association of undertakings that offers on the market the execution of works and/or a work, 
the supply of products or the provision of services [article 2(1)(10)]. 

  

2.12.1.1 Legal form of groups of economic operators/consortia   

A contracting authority is not allowed to require groups of economic operators/consortia, 
including temporary associations, to assume a specific legal form in order to be eligible to 
participate in a contract award procedure. However, a contracting authority is allowed to 
require them to assume a specific legal form if they are awarded the contract [article 19(2) 
and (3)].  
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2.12.2 Subcontracting: can it be prohibited? 

The directive explicitly establishes that a contracting authority may require economic 
operators to indicate the share of the contract that they intend to subcontract as well as any 
proposed subcontractors [article 71(2)].  

___________________________________________________________________________ 

Insert at bottom of page 132, after Case Note box 

However, it must be noted that the 2014 Directive regulates that in the case of works 
contracts, service contracts and siting or installation operations in the context of a supply 
contract, contracting authorities may require that certain critical tasks be performed directly 
by the tenderer itself or, where the tender is submitted by a group of economic operators, by 
a participant in that group [article 63(2)]. This provision effectively means that contracting 
authorities may, in certain cases, prohibit subcontracting.  
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2.12.5 RESERVED CONTRACTS (SHELTERED WORKSHOPS, SOCIAL UNDERTAKINGS OR 
SHELTERED EMPLOYMENT PROGRAMMES) 

The 2014 Directive recognises that EU Member States may provide for reserved contracts. 
Even though these contracts are subject to the directive, participation in the contract award 
procedures may be restricted in order to support the employment of persons with 
disabilities or disadvantages. The call for competition must indicate that the contract is 
reserved (article 20). 
___________________________________________________________________________ 
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Utilities 

The main legal requirements relating to the selection (qualification) of economic operators 
are set out in Directive 2014/25/EU: 

• Article 76 sets out general provisions on how and when the exclusion and selection of 
economic operators takes place. It also deals with mutual recognition concerning 
administrative, technical or financial conditions, and certificates, tests and evidence. 

• Article 77 deals with qualification systems. 

• Article 78 sets out a general rule, according to which contracting entities that establish 
exclusion and selection criteria must do so in accordance with objective rules and 
criteria, which must be available to interested economic operators. 
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• Article 79 sets out the rules on the reliance of economic operators on the capacities of 
other entities. 

• Article 80 sets out general principles on the exclusion and selection criteria that may 
be applied in open, restricted and negotiated procedures, competitive dialogues, 
innovation partnerships, and qualification systems. 

It should be noted that, in this context, the following provisions of Directive 2014/25/EU 
are also relevant: 

• Article 2(6) defines the concept of ‘economic operator’. 

• Article 37 sets out provisions as to whether economic operators (not in a group) and 
groups of economic operators, including temporary associations, may be obliged by 
contracting entities to assume a specific legal form in order to participate in a 
procurement process.  

• Article 38 allows EU Member States to reserve contracts to sheltered workshops and 
social undertakings or to provide for such contracts to be performed in the context of 
sheltered employment programmes in order to support the employment of persons 
with disabilities and disadvantages.    

• Article 75 establishes, inter alia, that contracting entities must inform unsuccessful 
economic operators of the reasons for their rejection.  

• Article 88 establishes that contracting entities may require economic operators to 
disclose how they intend to subcontract and to indicate any proposed subcontractor. 
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Important Note: This SECTION 4 - THE LAW has not been updated to reflect the changes in 
the 2014 Directive. See below for general information on where the relevant provisions can 
be found in the 2014 Directive. 
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SECTION 4 – THE LAW 

The most relevant provisions of the 2014 Directive are: 

Article 56: General principles 

Article 57: Exclusion grounds 

Article 58: Selection criteria 

Article 59: European Single Procurement Document 

Article 60: Means of proof 

Article 61: Online repository of certificates (e-Certis) 

Article 62: Quality assurance standards and environmental management standards 

Article 63: Reliance on the capacities of other entities 

Article 64: Official lists of approved economic operators and certification by bodies 
established under public or private law 

Article 65: Reduction of the number of otherwise qualified candidates to be invited to 
participate 

Annex XI: Registers 

Annex XII: Means of proof of selection criteria 

Recitals 39 and 83 to 88 
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SECTION 5 – CHAPTER SUMMARY – SELF-TEST QUESTIONS 

Note on amendments to Self-Test Questions: The Trainer’s Manual has not been 
updated to reflect the amendments below. 
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SECTION 1 - INTRODUCTION 
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1.5 LEGAL INFORMATION HELPFUL TO HAVE AT HAND 

The main legal requirements relating to setting award criteria are laid down in the 2014 
Directive.  

 

• Article 67 sets out the award criteria on the basis of which contracting authorities 
may award public contracts. It also lays down general rules on setting and disclosing 
the criteria used to determine the most economically advantageous tender, as 
redefined in the 2014 Directive. 

• Article 68 sets out requirements relating to life-cycle costing. 
 

(For further information on the main legal requirements, see Section 2 (Narrative) and 
Section 4 (The Law). 

 

Additional information 

SIGMA Public Procurement Briefs: 

No. 29, Detecting Common Errors in Public Procurement 

No. 30, Directives 2014: Public Sector and Utilities Procurement 
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SECTION 2 – NARRATIVE 

 

2.1 Introduction 
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The 2004 Directive limited the criteria that a contracting authority could apply to award a 
public contract using either the lowest-price criterion or the most economically 
advantageous tender criterion.  

 

The 2014 Directive changes this approach and places much greater emphasis on the 
evaluation of criteria other than simply the price. Article 67(2) states that "contracting 
authorities shall base the award of public contracts on the most economically advantageous 
tender". The concept of the most economically advantageous tender is explained further in 
article 67, as follows: 

 

"The most economically advantageous tender from the point of view of the contracting 
authority shall be identified on the basis of price or cost, using a cost-effectiveness 
approach, such as life-cycle costing... and may include the best price-quality ratio, which 
shall be assessed on the basis of criteria, including qualitative, environmental and/or social 
aspects linked to the subject matter of the public contract in question....".  

 

The article then goes on to provide examples of criteria that may be used to assess the "best 
price-quality ratio". Recital 89 of the 2014 Directive explains that the term "most 
economically advantageous tender" used in the 2004 Directive is now referred to as the 
"best price-quality ratio" under the 2014 Directive. 

 

In a nutshell, the most economically advantageous tender, as redefined in the 2014 
Directive, is now the sole criterion for the award, comprising a number of different 
approaches, which can be interpreted as: 

• price; 
• cost only - using a cost-effectiveness approach, such as life-cycle costing; and 
• best price-quality ratio. 

 

Further provisions in the 2014 Directive tie in with changes reflecting both CJEU case law 
and the Europe 2020 focus on environmental issues in procurement. Article 67(3) confirms 
that award criteria are to be considered as linked to the subject matter of the contract 
where they relate to any stage in the life cycle of the works, supplies or services to be 
procured. That life cycle may include specific processes of production, provision or trading. 

 

A new provision also permits the use of award criteria related to the organisation, 
qualification and experience of staff assigned to perform the contract. This provision clarifies 
uncertainties arising from the ECJ case C-532/06 Lianakis. Some commentators interpreted 
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the ECJ decision as meaning that this type of criterion could only be used as a selection-
stage criterion and could never be used as an award criterion. 

 

  

 

Note - Contract award criteria and light regime services: The 2014 Directive does not 
require the use of a particular procedure or particular criteria for the award of light regime 
service contracts (listed in Annex XIV). Article 76(1), however, requires Member States to 
ensure that contracting authorities comply with the principles of transparency and equal 
treatment of economic operators and that contracting authorities take into account the 
specificities of the services in question, for instance to ensure the quality, continuity, 
accessibility, affordability, availability and comprehensiveness of the services. 

 

The main objective of the European Union legislator is to ensure that intra-Union trade is 
not restricted by discriminatory award criteria. 

___________________________________________________________________________ 

 

Contracts below the EU thresholds 
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2.2 PRELIMINARY CONSIDERATIONS:….  

 

N.B. Recital 90 of the Directive explicitly states that contracts are to be awarded on the basis 
of objective criteria. 

___________________________________________________________________________ 

 

2.3 CRITERIA THAT MAY BE APPLIED FOR THE AWARD OF A CONTRACT 
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Article 67(2) of the 2014 Directive provides that "contracting authorities shall base the 
award of public contracts on the most economically advantageous tender”. The most 
economically advantageous tender, as redefined in the 2014 Directive, is now the sole 
criterion for the award. The way in which the most economically advantageous tender is 
defined in the 2014 Directive has been explained in paragraph 2.1 above. 
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2.3.1 Choice between the price/cost only, using a cost effectiveness approach and the best 
price-quality ratio  

 

The choice between the price/cost only, using a cost effectiveness approach and the best 
price-quality ratio, is left to the discretion of the contracting authority.  

___________________________________________________________________________ 

 

 

 

 

  

 

Economic issues and the choice between the price/cost only, using a cost effectiveness 
approach and the best price-quality ratio  

 

When exercising its discretion over whether to use the price/cost only, using a cost 
effectiveness approach or the best price-quality ratio, the contracting authority needs to 
bear in mind the impact of that decision on how and what it can evaluate.  
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2.3.2 Disclosure obligations with regard to the criteria to be applied for the award of a 
contract 

 

For those procurement procedures requiring a contract notice, the contracting authority 
must announce in the contract notice which criteria are to be used for identifying the most 
economically advantageous tender, as redefined in the 2014 Directive (see Annex V, part C 
of the 2014 Directive on the information to be included in the contract notice). 
___________________________________________________________________________ 

 

On the specific disclosure obligations, see sub-section 2.5.5 below. 

 ___________________________________________________________________________ 

 

2.4  MOST ECONOMICALLY ADVANTAGEOUS TENDER ON THE BASIS OF PRICE ONLY  

 

When a contracting authority chooses to apply the most economically advantageous tender 
on the basis of price only, the contract is awarded to the tenderer….. 
___________________________________________________________________________ 

 

N.B. When the price only criterion applies..... 
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 Price only and cost-analysis – The price-only criterion refers to the situation where a 
contract is awarded on the basis of the tendered price, …..The price-only criterion cannot be 
used when a contracting authority intends to apply cost-analysis. In that case, the most 
economically advantageous tender based on cost only, using a cost-effectiveness approach 
or the best price-quality ratio, must be applied. 

___________________________________________________________________________ 

 

Limitations of the price-only criterion – The price-only criterion has the advantage of 
simplicity and rapidity, but it presents some limitations, including in particular the following:  
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Some cases where it may be considered appropriate to use the price-only criterion 

 

 

___________________________________________________________________________ 

 

N.B. Normally, the price-only criterion is not suitable for the assessment of complex service, 
supply and work tenders. 
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2.5. MOST ECONOMICALLY ADVANTAGEOUS TENDER ON THE BASIS OF THE BEST PRICE-
QUALITY RATIO  

When the most economically advantageous tender on the basis of the best price-quality 
ratio is used, a contracting authority can take into account other criteria in addition to the 
price, such as the quality, delivery time, and after-sales service. The contracting authority 
gives a relative weighting to each chosen criterion, which reflects the relative importance 
that it has with respect to the other criteria. The purpose of the best price-quality ratio is to 
identify the tender that offers the best value-for-money (recital 89 of the 2014 Directive). 

___________________________________________________________________________ 

 

Advantages of the best price-quality ratio – The best price-quality ratio , as opposed to the 
price-only criterion, presents numerous advantages, including in particular the following: 

 

• It allows contracting authorities to take into account qualitative considerations. The 
best price-quality ratio is typically used when quality is important for the contracting 
authority. 

 

PDF E-199 

 
 

Some cases where it may be considered appropriate to use the best price-quality ratio  

Procurement of goods – …..it is usual for the award to be made on the basis of the 
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best price-quality ratio. For this type of contract, in fact, the quality of the above-mentioned 
services is normally of particular importance.  

 

Procurement of works – For works designed by the tenderer, the best price-quality ratio is 
often used.  

 

∇Procurement of services∇ Experience has shown that when procuring this type of services, 
the best results, in terms of best value-for-money, are achieved when the best price-quality 
ratio is used rather than the price-only criterion.  

 

N.B. The above-mentioned cases are examples only. It is the sole responsibility of the 
contracting authority to make an informed decision as to whether or not to use the best 
price-quality ratio, taking into account the nature and the specific characteristic of the 
contract concerned. 

 

Comment: The best price-quality ratio is typically used for complex supply, service and work 
contracts,…..  

 

2.5.1 Criteria that may be taken into account to determine the most economically 
advantageous tender, as redefined in the 2014 Directive 
 

A contracting authority may take into account various criteria to determine the most 
economically advantageous tender, as redefined in the 2014 Directive. Article 67(2) of the 
directive contains an illustrative list of these criteria, which are:  

 

• "quality, including technical merit, aesthetic and functional characteristics, 
accessibility, design for all users, social, environmental and innovative 
characteristics, and trading and its conditions; 

• organisation, qualification and experience of staff assigned to performing the 
contract, where the quality of the staff assigned can have a significant impact on the 
level of performance of the contract; or 

•  after-sales service and technical assistance, delivery conditions such as delivery 
date, delivery process and delivery period or period of completion".  

 

 

___________________________________________________________________________ 

Deleted:  

Deleted: MEAT criterion

Deleted: MEAT criterion 

Deleted: MEAT 

Deleted: criterion 

Deleted: lowest-

Deleted:  MEAT criterion

Deleted: MEAT criterion 

Deleted: MEAT

Deleted:  

Deleted: (MEAT)

Deleted: 53(1) 

Deleted: quality¶
price¶
technical merit ¶
aesthetic and functional characteristics ¶
environmental characteristics¶
running cost¶
cost-effectiveness ¶
after-sales service and technical 
assistance¶
delivery date and delivery period or 
period of completion



E CONDUCTING THE PROCUREMENT 
PROCESS 

PART 4 SETTING CONTRACT AWARD 
CRITERIA 

 

 67 

 

The criteria that may be taken into account by a contracting authority to determine which 
tender is the most economically advantageous, as redefined in the 2014 Directive, may be 
divided into two broad categories:  cost-related criteria and non-cost-related criteria.  
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N.B. Directive 2014, for the first time, explicitly regulates life-cycle costing in article 68; the 
life-cycle costs must include the costs to the contracting authority or other users.  
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Life-cycle costing in the 2014 Directive:  Life-cycle costing is one of the cost-effectiveness 
approaches that a contracting authority may use to evaluate the cost criterion. 

 

Article 68 describes life-cycle costing as covering “part or all of the following costs over the 
life cycle of a product, service or works”: 

• costs borne by the contracting authority or other users, such as costs relating to 
acquisition, costs of use such as consumption of energy and other resources, 
maintenance costs, and end-of-life costs such as collection and recycling costs; 

• “costs imputed to environmental externalities linked to the product, service or 
works during its life cycle”, but only where “their monetary value can be determined 
and verified”.  

o Recital 96 explains that the methods for assessing costs imputed to 
environmental externalities should be established in advance in an objective 
and non-discriminatory manner and should be accessible to all interested 
parties. 

 

Transparency is a very important principle where life-cycle costing is used. Contracting 
authorities using a life-cycle costing approach must indicate in the procurement documents: 

• the data to be provided by the tenderers; and 
• the method that will be used to determine the life-cycle costs on the basis of those 

data 
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There are strict rules on the method used to determine the life-cycle costs in order to ensure 
that the method is not discriminatory. The method must fulfil all of the following conditions, 
set out in article 68(2): 

“(a) It is based on objectively verifiable and non-discriminatory criteria. In particular, 
where it has not been established for repeated or continuous application, it shall not 
unduly favour or disadvantage certain economic operators. 

(b) It is accessible to all interested parties. 

(c) The data required can be provided with reasonable effort by normally diligent 
economic operators, including economic operators from third countries party to the 
GPA or other international agreements by which the Union is bound.” 

 

Where there is an EU standard methodology for calculating life-cycle costs then that 
methodology must be used. As at 30 March 2015 only one standard methodology is listed in 
Annex XIII to the 2014 Directive, concerning road transport vehicles. The elaboration of 
other standard methodologies is planned. The Commission has the power to adopt 
delegated acts to update the list in Annex XIII when updating is necessary due to new or 
amended legislation. 
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Sub-criteria – A contracting authority may also decide to sub-divide the criteria that are 
chosen into sub-criteria to determine the best price-quality ratio. 
___________________________________________________________________________ 

 

Good practice note 

Also, the criteria chosen to determine the best price-quality ratio must be clearly 
formulated…..  

 

PDF E-203 

 2.5.1.1 Limitations to the contracting authority’s discretion when establishing the criteria 
to be applied to determine the best price-quality ratio 
 

Article 67(1) of the 2014 Directive refers to the tender that is the most economically 
advantageous “from the point of view of the contracting authority”, ….. However, this 
discretion is not unrestricted and has some limitations [article 67(4)]: 
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• The criteria chosen must be linked to the subject matter of the public contract in 
question (this is explicitly stated in article 67(1); article 67(5) defines what "linked to 
the subject matter" means).  
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2.5.2 Selection criteria and award criteria: can selection criteria be used as criteria to 
determine the most economically advantageous tender, as redefined in the 2014 
Directive?  
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Can selection criteria be used as criteria to determine the most economically 
advantageous tender, as redefined in the 2014 Directive?  

 

Thus selection criteria cannot be used as criteria for determining the most economically 
advantageous tender, as redefined in the 2014 Directive.  

 

However, in practice, there may be overlaps between these two types of criteria.  

 

Examples of selection criteria that may also be relevant as criteria for determining the  
most economically advantageous tender, as redefined in the 2014 Directive 

 

- Educational and professional qualifications of the persons responsible for providing the 
services – this criterion is particularly important as a criterion for determining the best price-
quality ratio in the case of consultancy services (see the box on consultancy services at the 
end of this sub-section)  

 

___________________________________________________________________________ 
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Article 67(2)(b) now explicitly mentions the organisation, qualification and experience of 
staff assigned to perform the contract as a permissible award criterion. These criteria are 
especially important for the award of intellectual services, such as consultancy and 
architectural services. See comment in 2.1 on ECJ decision C-532/06 Lianakis. 
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The reverse situation: can criteria for determining the best price-quality ratio be used as 
selection criteria?  

 

___________________________________________________________________________ 

 

2.5.3  Best price-quality ratio and contract specifications: some important considerations 

 

In practice, the criteria that a contracting authority may apply to determine the best price-
quality ratio must be chosen in such a way that they match the contract specifications. All 
specifications subject to evaluation should have criteria associated with them. 

 

N.B. The preparation of the specifications and of the criteria to be applied to determine the  
best price-quality ratio goes hand in hand.  

___________________________________________________________________________ 

When the best price-quality ratio is used, in general terms, a contracting authority may 
decide to operate in particular in one of the following manners:  
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2.5.4.1 Weighting 
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The 2014 Directive requires the contracting authority to specify the relative weight that it 
gives to each criterion chosen in order to determine the most economically advantageous 
tender [article 67(5)].  

___________________________________________________________________________ 

The contracting authority may express the relative weighting of the criteria used by 
providing for a range with an ‘appropriate’ maximum spread [article 67(5)].    

___________________________________________________________________________ 

2.5.4.2 Descending order of importance 

 

The 2014 Directive explicitly states that where, in the opinion of the contracting authority, 
weighting is not possible for demonstrable reasons, the contracting authority must indicate 
the criteria applied, in descending order of importance [article 67(5)].  
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2.5.5 Disclosure obligations with regard to the criteria to be applied to determine the best 
price-quality ratio and with regard to the methods for applying them 

___________________________________________________________________________ 

• the criteria representing the best price-quality ratio, and 
___________________________________________________________________________ 

See article 67and Annex V, Part C. See also Module E2 for more information on the content 
of contract notices.  

 

With regard to restricted procedures, competitive dialogue procedures, competitive 
procedures with negotiation, or innovation partnerships, the contracting authority must 
include the above-mentioned information …….., in the descriptive documents.  
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As explained above, the obligation to disclose in advance the relative weighting of the 
criteria chosen to determine the most economically advantageous tender, as redefined in 
the 2014 Directive, is now explicitly mentioned in article 67 of the 2014 Directive.  
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2.6 AWARD OF DIFFERENT LOTS LAUNCHED UNDER THE SAME TENDER PROCESS 

 

Article 46(1) obliges contracting authorities to provide an indication of the main reasons for 
their decision not to subdivide a contract into lots. 
___________________________________________________________________________ 

• It may decide to award the contract to the best combination of tenders received for 
all lots (for example, the overall lowest price or the overall most economically 
advantageous tender with the best price /quality ratio). 

___________________________________________________________________________ 

2.7 DEFINING THE OVERALL STRATEGY CONCERNING THE AWARD CRITERIA TO BE 
APPLIED: CHECKLIST OF THE MAIN POINTS TO BE ADDRESSED 

 

• Choose which award criterion to apply, i.e. the price-only criterion or the best price-
quality ratio  
 

• Whenever the best price-quality ratio has been chosen: 
___________________________________________________________________________ 

• Identify, in accordance with the requirements of the applicable law, where and how 
the following elements should be disclosed: 
- use of the price-only criterion or the best price-quality ratio , as the case may 

be; 
- whenever the best price-quality ratio has been chosen: 

___________________________________________________________________________ 

 

___________________________________________________________________________ 

 

Comment 
 
For example, if a contracting authority wishes to use the MEAT criterion instead of the 
lowest price  price-quality ratio instead of the price only criterion as previously announced in 
the contract notice…… 
 

Deleted: 53

Deleted: The Directive does not deal with 
the issue of how lots launched under the 
same tender process may be awarded. ¶

Deleted:  

Deleted: lowest-

Deleted: MEAT 

Deleted: criterion

Deleted: *

Deleted: MEAT criterion 

Deleted: lowest-

Deleted: MEAT criterion

Deleted: MEAT criterion

Deleted: *T

Deleted: he MEAT criterion must be 
applied whenever the competitive dialogue 
procedure is used and also whenever the 
contracting authority allows the submission 
of variants.



E CONDUCTING THE PROCUREMENT 
PROCESS 

PART 4 SETTING CONTRACT AWARD 
CRITERIA 

 

 73 

 

PDF E-217 

 
 

 

Award criteria in framework agreements: REMINDER 

 

As explained in Module C4, in the case of procurement in framework agreements, one of the 
five main competitive procedures may be used (open procedures, restricted procedures, 
competitive dialogue, innovation partnerships and competitive procedures with 
negotiation).  

___________________________________________________________________________ 

 

∇Multi-provider framework agreements∇…..However, this is possible only on condition 
that ….. (article 33).  
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Utilities 

 

The rules and principles governing the award criteria under the 2014 Utilities Directive are 
substantially the same as those governing the award criteria under the 2014 Directive, as 
examined above. The above-mentioned case law of the ECJ is also valid for the award 
criteria under the Utilities Directive.  

 

The main legal requirements relating to the award criteria are set out in the Utilities 
Directive: 

 

• Article 82 sets out the criteria on the basis of which contracting entities operating in the 
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utilities sector may award contracts.  
 

N.B. It should be noted that the list provided in article 82 of the Utilities Directive is 
slightly different from the illustrative list contained in the corresponding article 67 of the 
2014 Directive. The former also includes commitments with regard to spare parts and to 
the security of supplies. There is no doubt, however, that the additional examples of 
criteria are also allowed in the case of contract award procedures launched under the 
2014 Directive. 
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This additional information box has not been updated to reflect changes 
introduced by the 2015 Directive. 

 

Additional Information Box – Part 1 

 

1 Most economically advantageous tender economic issues and scoring 
rules 

 

Competition for procurement contracts is widely recognised to have a 
multidimensional nature. For the acquisition of goods and services and also for 
works, the contracting authority often cares about both price and other non-price 
attributes.  

 

In some cases, the contracting authority decides to award the contract on the basis 
of the lowest price. This means that it sets only minimum quality standards and then 
awards the contract to the economic operator that meets those minimum standards 
and submits the lowest price.   

 

In many other settings, however, the contracting authority evaluates – that is, 
rewards – different levels of quality/technical aspects, and then the award is 
determined on the basis of the ‘most economically advantageous tender’. Classical 
examples of criteria for evaluations on this basis are as follows:  

 

i) the evaluation of additional memory capacity, larger screens, lower weight, 
or lower energy consumptions in the procurement of a PC/laptop; 

ii) the number and distribution of customer assistance centres in a given 
geographical area for car rental/purchase; 

iii) the quality of materials and the time schedule in public works.  
 

When evaluation is made on this basis, economic operators submit both financial 
and technical offers. The contracting authority then selects the winner using a 
scoring rule that weighs price and quality so as to achieve the best quality-price 
combination.  
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Designing a scoring-based competitive tendering process involves, in most cases, 
higher procedural costs than price-only competitive tendering, since it requires the 
evaluation of many and potentially complex quality/technical attributes. However, it 
provides the contracting authority with more flexibility in handling the trade-off 
between price and quality, exploiting the competitive process to determine the most 
convenient price/quality combination.   

 

2 Award on the basis of the lowest price – economic issues 

 

2.1 Impact of minimal quality standards on competition 

 

Let us start this section by asking a straightforward, although extremely important, 
question: when is it most appropriate to award a contract to the lowest-price 
economic operator? The following two examples are meant to provide some food for 
thought.  

 

 

Example 1. Procurement of desktop computers for government tax collection 
service 

 

The government tax collection service is planning to buy 1,000 new desktop 
computers for several groups of employees working on extremely homogenous 
tasks, such as word processing and database entry/analysis. The contracting 
authority’s needs can be easily translated into a minimal computer configuration 
(speed of the microprocessor, extensions, screen, etc.) that is compatible with 
several existing models on the market. 

 

 

Example 2. Procurement of photocopiers for libraries 

 

A city council is considering buying 100 professional colour photocopiers for local 
libraries. Users’ needs analysis reveals that the required functionalities (scanning, 
number of pages copied per minute, variety of copying sizes, etc.) can be satisfied by 
only one known brand on the market. There exist, however, three other brands with 
similar but lower quality standards. The contracting authority is insistent that the 
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contract is to be awarded on the basis of the lowest price. 

 

Comment: At first sight, the situations depicted in examples 1 and 2 are fairly alike. 
Why? 

 In both cases, users’ needs are so precise that it is possible to define a set of 
minimal quality standards for a desktop computer and for a colour 
photocopier that would satisfy those needs. 

 However, while a lowest-price competitive tendering seems feasible in 
example 1 (due to the existence of several producers in a position to fulfil the 
minimal requirements), it would lead to a false competition in example 2 since 
it appears that there would be only one economic operator fulfilling the 
minimal requirements. 

 

In order to set a truly competitive process, the contracting authority in example 2 
should lower the minimum quality standards so as to attract other economic 
operators (producers or retailers). One of the economic operators offering a lower-
quality product is likely to be awarded the contract, since the economic operator 
offering a high-quality product would demand a premium for quality and submit a 
higher price. Thus the contracting authority would end up buying less expensive 
photocopiers that might not entirely satisfy users’ needs in the local libraries.  In that 
case, the award on the basis of lowest price only would not deliver the best solution. 

 

2.2 Comparing savings 

 

The following example, while mirroring the one just described, will also be 
instrumental in introducing those circumstances under which contracting authorities 
ought to evaluate different quality levels in competitive tendering processes. 

 

Example 3: Mobile phone services 

 

Two local authorities, L1 and L2, located in two fairly distant regions (1 and 2) have 
awarded two contracts (one each) for mobile phone services. L1 and L2 have 
awarded the contracts at the lowest price by setting similar minimum-quality 
standards, with the noticeable exception of the degree of coverage by the mobile 
phone operator. L1 has set this value at 60%, whereas L2 has set it at 90% of its 
territory. Knowing that L1 has obtained phone rates 20% lower than L2, would one 
conclude that L1 has obtained a higher value-for-money than L2? 
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Comment: Are the two contracts really the same contracts? Almost. They differ in a 
one basic dimension, which is possibly a crucial quality aspect: network coverage. 
When L1’s employees move around in their region, they are 50% more likely to be 
unable to receive or make phone calls than their colleagues in region 2. Basically, 
they are using a lower-quality service. It would then be incorrect to say that L1 has 
been more efficient in buying mobile phone services than L2. Having purchased quite 
similar, but not completely identical, services makes the comparison between 
awarding prices somewhat misleading. 

 

2.3  When different quality levels matter 

 

The following example contains several ingredients that would make the choice of 
the lowest-price criterion a possibly harmful strategy for the contracting authority. 

 

Example 4. Procurement of restaurant vouchers 

 

Central government departments are planning to buy restaurant vouchers for their 
employees. In many countries, vouchers are treated as a substitute for a canteen 
service and can be used mainly in restaurants, supermarkets and snack bars that are 
willing to accept them as a form of payment. Thus vouchers represent a substitute for 
money, but only when the seller has signed an agreement with the firms issuing 
vouchers.  

 

In order to make this last point more clear, let us suppose that each voucher’s 
nominal value is 5 EUR. When going out for lunch, employees usually look for a 
cafeteria within a 20-minute walk. Inside this area, 16 out of 20 cafeterias accept 
vouchers issued by firm A, whereas only 2 out of 20 accept those issued by firm B. 
Although voucher A and voucher B share the same nominal value, the former is eight 
times more likely to be used than the latter. This ‘quality’ dimension directly affects  
the departments’ willingness to pay for voucher services. In general, the higher the 
number of food-serving shops, the higher the quality of the voucher service, which in 
turn implies that the contracting authority is willing to buy this service at a higher 
price. 

 

Comment: Notice that the fraction of cafeterias accepting, say, brand-A voucher 
bears some resemblance to the mobile phone operator’s network coverage in 
example 3. The main difference is that network coverage is relatively more often 
driven by technological aspects than a commercial strategy is. 
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Would it be advisable to award a contract for voucher services at the lowest price? If 
such is the procurement strategy, then the contracting authority should set a 
minimum threshold for the number of cafeterias willing to accept any given brand of 
voucher. If different brands have quite heterogeneous “networks”, then: 

• a low threshold would raise the number of potential participants, but 
employees are unlikely to use the voucher in most of the neighbouring 
restaurants; 

• a high threshold would reduce participation, possibly generating high 
awarding prices, especially if firms are not willing to make the necessary up-
front investments to expand the size of their networks (thus fulfilling the 
minimum requirement). 

 

2.4 Summary 

 

To summarise some of the main economic arguments developed so far: 

  

Guidelines on the lowest-price award criterion 

 

A contracting authority should favour the lowest-price criterion if: 

 final users’ needs are homogeneous in terms of technical requirements; 
 the set of minimum technical requirements that are consistent with final users’ 

needs does not restrict participation in the competitive tendering process; 
 the set of minimum technical requirements are mostly related to firms’ 

investment decisions, which can be modified in a short period of time at a 
reasonable cost. 
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This additional information box has not been updated to reflect changes 
introduced by the 2015 Directive. 

 

Additional information Box – Part 2 

 

1 Scoring rules for evaluating the most economically advantageous 
tender  

  

Where the contracting authority uses the most economically advantageous tender 
criterion, it must set minimum quality standards (e.g. minimum degree of resolution 
for a monitor), but it must also establish a weighting scheme for all technical/quality 
improvements that the contracting authority wishes to consider (e.g. how many 
additional inches will be considered for a PC screen).  

 

Weighting technical aspects requires setting up a scoring rule, that is, a mechanism 
assigning a score or points1 to each improvable technical characteristic. The sum of 
these scores determines the total maximum score. The total score is the crucial 
‘number’ that allows the contracting authority to rank suppliers’ price–quality offers in 
order to determine the winner. 

 

Example 1. A simple scoring rule for ultrasound machines 

 

A hospital is interested in procuring screens for ultrasound machines, taking into 
account only the price and the resolution of the monitor. A natural scoring rule for this 
two-dimensional procurement context is the following:  

 

Total score = price score + resolution score 

 

The total score is composed of two ‘sub-scores’, one for each dimension of the 
contract. Sub-scores are the (absolute) weights that the contracting authority 
attaches to the each technical attribute. 

                                                           
1 In the remainder of this ‚Additional Information Box - Part 2 we will use score and points 
interchangeably. 
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Comment: The scoring rule should reflect the contracting authority’s preferences, 
namely the relative importance it attributes to the technical aspects evaluated in the 
tender. In the spirit of the example illustrated above, if the monitor resolution is 
perceived as being very important, the contracting authority will attach a considerable 
weight to it with respect to price. Instead, if price matters more because, say, the 
main procurement goal is to obtain as low a purchasing cost as possible, the 
contracting authority will attach a relatively larger weight to price. 

 

2 A simple scoring rule: The linear scoring rule 

 

The linear scoring rule is the simplest way to ‘shape’ the contracting authority’s 
preferences. It is particularly suitable for standardised products and in general in 
those procurement settings where the contracting authority can easily define its 
willingness to pay for additional quality. As we will see, this type of scoring rule 
assumes that the contracting authority’s preferences over price-quality pairs are 
‘linear’, that is, that the benefit the contracting authority obtains from additional 
quality levels (above the minimum requirement) increases proportionally with quality.  

 

How much is the contracting authority willing to pay for additional quality?2 This is the 
critical question that the contracting authority should answer so as to optimally 
design the scoring rule. To this end, we introduce the concepts of contracting 
authority’s monetary equivalent for quality (‘BME’) and the monetary value of a point 
(‘MVP’). 

 

Example 2. Monetary value of a point  

 

A contracting authority wishes to purchase a powerful server. The server has a 
market value of 150,000 EUR. Procurement officials set a total of 100 points: 50 for 
the financial and 50 for the technical aspects. Suppose economic operator A gets 
50 points by submitting a price of 100,000 EUR, while economic operator B gets 
40 points for a price of 110,000 EUR. Neglecting for the time being the technical 
aspects, we can easily conclude that economic operator A obtains 10 extra points 
for a discount of 10,000 EUR with respect to economic operator B’s tender: 
basically, each point is worth 1,000 EUR. Thus, 1,000 EUR is the monetary value 
of a point. 

                                                           
2 Note that additional quality can be interpreted either as an improvement over the minimum 
requirement (e.g., additional RAM of 256 with respect to the minimum of 125) or new 
technical aspects (e.g., ergonomic keyboard, low-sound emissions, wireless mouse).  
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The monetary value of a point (MVP) is defined as the money/discount necessary for 
any economic operator to obtain one additional point. If MVP = 1,000 EUR is 
multiplied by the total points allocated to technical aspects (50 points), we obtain the 
amount of 50,000 EUR. This value is the contracting authority’s monetary equivalent 
of all technical aspects considered in the tender, that is, the value that the contracting 
authority attaches to the best performing server considered in its tender.  

 

For the sake of simplicity, we have defined the MVP before the contracting 
authority’s monetary equivalent for quality (BME); however, as we will see in the 
procedure described below, the BME should be defined in advance in order to 
appropriately set up the scoring rule.  

 

2.1 Constructing a linear scoring rule 

 

Suppose the contracting authority wishes to purchase one laptop. Minimum technical 
requirements indicate that the market value of the laptop is 3.500 EUR. Suppose that 
the contracting authority is interested in evaluating price but also the screen 
dimension. Suppose the minimum required is 14 inches, and that contracting 
authority is interested in improvements up to 17 inches. So the contracting authority 
wishes the market to reveal what is the best price/screen dimension combination. 
Each additional inch is worth 500 EUR. Therefore, the maximum value of an 
additional inch is 500 EUR up to 15, 1.000 EUR up to 16 and 1.500 EUR up to 17. 

 

Therefore, the maximum value of technical quality is 1.500 EUR. This value is the 
BME. We are now in condition to establish the weight of price and that of the screen 
dimension in our tender for the laptop. The weights are obtained by solving the 
following equation 

 

5.000/EP = 1.5000/(100 - EP) 

which implies EP = 77 and TP = 23,  where EP represents the number of economic 
points and (100-EP) = TP the number of technical points. Intuitively, one has to 
equalize the ratio (reserve price/number of economic points) to the ratio 
(BME/number of technical points). Solving the equation one gets that the weight of 
price (measured by EP) is 77% and that of the technical aspect is 23%.  
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The weights are obtained by solving an equation that imposes the equivalence of the 
MVP on the price and the economic side. In other words, the weights must satisfy the 
condition that the MVP on the price side (5.000 EUR /77 = 65 EUR) equals that of 
the technical side given by 1.500 EUR /23 = 65 EUR. This means that the scoring 
rule is set in a way that contracting authority is indifferent between one economic 
operator offering, for instance, the smallest-screen laptop at 3.500 EUR and another 
economic operator offering the largest screen (17 inches) at the reserve price of 
5.000 EUR.  

 

The Figure below provides a graphical illustration of the scoring rule. The rule satisfy 
two conditions: economic operators offering the reserve price will obtain 0 economic 
points, while economic operators offering the laptop for free (100% discount) will get 
the maximum economic points (77). Intermediate prices receive a score proportional 
to the discount with respect to the reserve price. Table 1 also illustrates the technical 
point schedule for the screen dimensions. When offering no more than the minimum 
requirement (14 inches) economic operators obtain 0 TP, whereas those offering the 
largest screen obtain the maximum of 23 points.  Mathematically, the scoring rule of 
our example can be written as follows: 

 

EP = 77 ∙ [(Reserve price – Price tender)/Reserve price]*100 = 77 ∙ (% discount) 

 

Figure 1  

 

 

 

 

Figure 2 

 



E CONDUCTING THE PROCUREMENT 
PROCESS 

PART 4 SETTING CONTRACT AWARD 
CRITERIA 

 

 84 

 

Figure 2 provides a graphical interpretation of the MVP. The MVP is the inverse of 
the slope (b) of the plotted scoring rule (the straight line). While the slope measures 
the additional economic points one economic operator obtains by lowering the price 
by 1 EUR, the inverse of the slope (1/b) measures the price reduction/discount that is 
necessary to get one additional point. Following our example, b = 0,02, that is, by 
lowering the price by 1 EUR ( respectively 100 EUR) allows the economic operator to 
get 0,02 (respectively 2) additional points; 1/b = 65 EUR, that is one additional point 
costs the economic operator 65 EUR of further price discount. This is indeed a 
measure of the additional economic effort necessary to get 1 additional economic 
point.   

 

Table 1 below illustrates the allocation of points between price and quality and the 
incremental score for discrete price reductions and improvements of the screen 
dimension.  

 

Table 1 

Bid EP Bid TP
€ 5.000 0,0 14' 0 (minimum required) 
€ 4.500 7,7 15' 8
€ 4.000 15,4 16' 15
€ 3.500 23,1 17' 23
€ 3.000 30,8
€ 2.500 38,5
€ 2.000 46,2
€ 1.500 53,9
€ 1.000 61,6
€ 500 69,3

0 77,0

Linear scoring rule. Allocation of point for the 
procurement of a laptop with €5.000 of reserve price 

and BME of €500
Price Screen dimension

Total points = 77+23 = 100
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What if the BME is 600 EUR instead of 500 EUR? Table 2 below illustrates how the 
scoring rule has to modified. Notice that now the MVP in 5.000 EUR /73,6 = 68 EUR 
> 65 EUR, which is the MVP when the BME is 500 EUR. This means that the 
contracting authority considers the screen dimensions more important than before; 
consequently the scoring rule incorporates this new price/quality choice, attaching to 
the screen dimension 26,4 points rather than 23. Figure 3 depicts the new scoring 
rule. A price offer of 3.000 EUR is now worth 29,4 < 30,8 (of the previous example). 

 

Table 2 

Bid EP Bid TP
€ 5.000 0,0 14' 0 (minimum required) 
€ 4.500 7,4 15' 8,8
€ 4.000 14,7 16' 17,6
€ 3.500 22,1 17' 26,4
€ 3.000 29,4
€ 2.500 36,8
€ 2.000 44,1
€ 1.500 51,5
€ 1.000 58,8
€ 500 66,2

0 73,6

Linear scoring rule. Allocation of point for the 
procurement of a laptop with €5.000 of reserve price 

and BME of €600
Price Screen dimension

Total points  = 73,6 + 26,4 = 100

 

 

Figure 3 

 

 

3 Non-linear Scoring Rules 

 

Under non-linear scoring, the economic score does not increase proportionally with 
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price reductions; starting from prices close to the reserve price, subsequent price 
reductions raise the score more than proportionally. However, as price discounts get 
larger and larger the economic score goes up but less than proportionally. 

 

Non-linear scoring can be written as follows: 

 

                          

 

 

where EPmax is the maximum number of economic points and α (greater than zero, 
but strictly lower than 1) is a parameter shaping the scoring rule. Given the reserve 
price and EPmax, the parameter α can be used to draw the most suitable curve.  
Figure 4 below illustrates graphically the shape of non-linear scoring. 

 

Figure 4 

 

 

The following box summarizes the main differences between linear and non-linear 
scoring rules. 

Comment. The main differences between linear and non-linear scoring rules 

 

The monetary value of a point under non-linear scoring rules is not constant 

More precisely it is decreasing in the price. Economic operators need to calculate 
the MVP for any price level and define their tendering strategy accordingly, while in 
linear scoring the MVP is constant. This means that the contracting authority’s 
price/quality preferences are not linear, in the sense that the benefit for the 
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contracting authority increases less than proportionally when quality increases. In 
example 6, this means that 15’ screens are worth to the contracting authority more 
than 14’ but less than proportionally (i.e., less than 500 EUR). In other words, non-
linear scoring implies that BME, for example, may be as follows: BME for 14’ = 500 
EUR; BME for 15’ = 450 EUR; BME for 16’ = 300 EUR; BME for 17’ = 100 EUR. 
That is, getting bigger screen dimension becomes progressively less important 
above 15 inches.  

 

Non-linear scoring stimulates aggressive tendering for prices close to the reserve 
price 

Figure 5 shows that the scoring rule is rather steep in the area close to point A, 
that is for prices close to the reserve price; whereas it is rather flat in the area close 
to point B, that is for prices much below the reserve price.  

 

Figure 5 also illustrates the differences with respect to linear scoring. Suppose we 
draw a linear scoring with the same reserve price and EPmax. Then the slope of the 
non-linear scoring is much lower around point B, whereas it is much higher around 
point A.  

Figure 5 

 

 

 

Policy guidelines for using non-linear scoring rules 

 

Non-linear scoring could be used to discourage excessive price reductions. In 
some circumstances, say, in the case of complex projects or the acquisition of 
human capital (e.g., consultancy services), the contracting authority may wish to 
soften price competition, and thus to divert competition to technical aspects. Since 
it is not always possible to achieve this goal by increasing the weight of technical 
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dimensions, non-linear scoring may provide one ready-to-use solution.  

 

 

4 Interdependent scoring rules 

 

The most relevant features of interdependent scoring rules are: 

 

• The economic score obtained by each economic operator depends not only 
on its tender but also on some other tender, possibly on all tenders. In some 
cases, this “crucial” tender is the lowest tender (LOS), or the highest and the 
lowest tender (HLS); in other cases, it can be the average tender. The 
uncertainty about the score associated to price offers complicates tendering 
strategies and may affect economic operators’ behaviour in an unpredictable 
way. 

• By using interdependent scoring rules the contracting authority chooses not 
to define the MVP, that is, it does not clarify its price/quality preferences. 
Economic operators are thus unable to compute a priori their score, which 
makes tendering strategies a more convoluted exercise. 

• In some circumstances, the contracting authority may find it difficult to get 
good estimates of the value of the procurement contract (e.g., in IT 
architecture or facility management services). Setting a linear scoring rule, 
thus facing the uncertainty about the appropriate value of the reserve price 
may be too a risky strategy. That is, the contracting authority may end up 
overestimating or underestimating the value of the contract, producing 
adverse consequences on the tender outcome (e.g., substantial 
underestimation may induce suppliers to avoid tendering as the reserve price 
is unlikely to make them cover production costs). Consequently, the 
contracting authority should rather avoid fixing the reserve price, thus 
allowing market competition to determine the final contract price. This may be 
done by using the LOS, according to which each economic operator’s fraction 
of the maximum score is proportional to the ratio between the lowest tender 
and that particular economic operator’s tender. 

• A special class of interdependent scoring rules may facilitate collusion among 
economic operators as explained by the following example.  

 

Example 3. Average tender scoring rules (ABSRs) and collusion 

 

ABSRs comprise a series of scoring rules in which economic operators’ score 
depends upon the distance from the average score. Although almost ignored by 
the specialized literature, there exist sensible arguments supporting the view that 
ABSRs may raise the risk of collusion among economic operators. To see this in 
simple framework, consider a procurement contract for supplying 10,000 identical 
laptops, with a reserve price of 1,000 EUR each. Suppose, for the sake of 
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simplicity, that competition takes place on the price of the laptop only, so there are 
no technical points related to the various quality dimensions.  

 

N (greater than 2) economic operators participate in the competitive procedure and 
adopt a simple collusive mechanism: economic operator “1” wins the contract by 
submitting an offer of 999 EUR /laptop while all other (N-1) economic operators 
tender the reserve price. Surplus is then shared. Under the lowest-tender scoring, 
non-winning economic operators can break the cartel by just offering 998 EUR. 
The cost of breaking the cartel is the same for all: by reducing the price by 1 EUR 
/laptop, any economic operator is effectively able to break the agreement, thus 
getting the contract. 

 

Consider now a form of average scoring that awards the contract to the economic 
operator whose tender is closest to the average, but below the average. Again, the 
cartel selects economic operator “1” to win by submitting 999 EUR. The remaining 
N-1 economic operators tender the reserve price. What is the amount a deviating 
economic operator should submit in order to win the contract? How much does the 
deviation cost him? Notice first that economic operator 1 is indeed the winner since 
999 EUR is the only tender below the average which is equal to (1/N)999 EUR 
+[(N-1)/N]1000 EUR. In order to be awarded the contract a defecting economic 
operator, say economic operator “2”, needs to place a tender such that all other 
tenders remain above the average.  

 

It is easy to see that 998 EUR is not low enough under the lowest-tender scoring. 
To see this more clearly, consider the situation where N=5. Should economic 
operator “2” submit 998 EUR the average would be (998+999+3(1000))/5= 999.4. 
Given this average, economic operator “1” is still the winner. As a result, 998 EUR 
is not sufficient for economic operator “2” to be awarded the procurement contract. 
In order to be the winner, economic operator “2” needs to bring the average below 
999 EUR. Then he needs to tender a price bdef such that (bdef+999+3(1000))/5 ≤ 
999, which implies bdef ≤ 996 EUR. More generally, when the number of colluding 
firms is N, then bdef ≤ (N-1)999 EUR – (N-2)1000 EUR. 

 

The simple pro-collusive feature of average-tender scoring stems from the higher 
cost borne by a defecting economic operator to break the collusive scheme with 
respect to the lowest-tender scoring rule (or linear scoring rule if quality 
dimensions were evaluated as well). The cost of defection is higher the higher the 
number of colluding economic operators since the defecting economic operator 
must counterbalance the weight of other (N-2) identical tenders in order to be the 
only below the average economic operator.  

 

Such a conclusion is somewhat at odds with a basic force that is at work in cartels 
in other markets. There, other things being equal, the greater the cartel size the 
higher the incentive to defect since the gains from defection typically grow with the 



E CONDUCTING THE PROCUREMENT 
PROCESS 

PART 4 SETTING CONTRACT AWARD 
CRITERIA 

 

 90 

cartel size. Here, a greater cartel size provides a lower incentive to deviate through 
a higher cost of a deviation. 

 

 

Set out below are some of the most widely used interdependent scoring rules: 

 

Suppose that N (greater than or equal to 2) economic operators submit tenders 
(b1,…,bN). Define bmin, bmax and ba as the lowest, highest and average tender 
respectively, where  

                          

 

 

EPmax indicates the total number of economic points, while EPi is economic operator 
i’s economic score obtained by submitting bi.  

 

Lowest-tender Scoring (LOS): 

                          

 

 

Highest-tender-lowest-tender scoring (HLS): 

                          

 

 

Average Scoring (AS): 

                          

 

where r is the reserve price and f(ba) is a monotonic function of ba. In most cases, 
f(ba) is simply equal to βba , where β is a number strictly greater than zero, but less 
than one. 
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SECTION 3 - EXERCISES 

Note on amendments to Exercises: The Trainer’s Manual has not been updated to reflect the 
amendments below. 

 

PDF E-231 

 
 

EXERCISE 1 CASE STUDY 

The Ministry of Finance is about to launch a restricted procedure for the award of a contract 
for the supply of an IT system (hardware and software). The contract will be awarded on the 
basis of the best price-quality ratio. When determining the individual criteria to be applied, 
the Ministry asks you, in your role as a Procurement Officer, to advise on the following 
questions. 

___________________________________________________________________________ 

2 The Ministry asks you to advise on whether or not the individual criteria to be 
applied to determine the best price-quality ratio must be announced in the contract 
notice, or if they can be announced in the contract documents. 

 

3 The Ministry explains that it would like to include in the individual criteria to 
determine the tender with the best price-quality ratio the number of similar 
contracts that tenderers have carried out in the past three years,……  

 

4 The Ministry explains that it is not sure about the weighting to be given to each of 
the criteria that it will apply to determine the tender with the best price-quality 
ratio, and that it prefers to indicate the criteria in descending order of importance. 
You are requested to advise on this issue.  
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EXERCISE 3  CASE STUDY 

 

Deleted: ¶

Deleted:  most economically 
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advantageous tender
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The Ministry of Finance has now sent the invitations to submit tenders to the tenderers that 
qualify, and has announced in the contract documents the various criteria that it will apply 
to determine the tender with the best price-quality ratio and their relative weighting.   

 

PDF E-234 

 
 

Important Note: This SECTION 4 – THE LAW has not been updated to reflect the changes in 
the 2014 Directive. See below for general information on where relevant provisions can be 
found in the 2014 Directive. 

 

SECTION 4 – THE LAW  

 

Insert in the 2014 Directive 

In this context it is helpful to look at the following recitals and articles of the 2014 Directive: 
Recitals 89 to 98 and article 67: contract award criteria 
Recitals 92 to 98 and article 68: life-cycle costing  

 

PDF E-277 & 278 

 
 

SECTION 5 – CHAPTER SUMMARY - SELF-TEST QUESTIONS  

 

Note on amendments to Self-Test Questions: The Trainer’s Manual has not been updated to 
reflect the amendments below. 

 

1. What is the difference between the lowest price criterion and the best price-quality 
ratio? 

 

2. Are you free to choose between the lowest price criterion and the best price-quality 
ratio ? 

 

3. Can you take into account the ultimate price to be paid when you apply the price-only 
criterion?  

 

Deleted: most economically 
advantageous 

Deleted:  MEAT criterion

Deleted:  

Deleted: the MEAT criterion

Deleted: lowest 
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4. What are the limitations of the price-only criterion? 
 

5. Can you give an example of when the price-only criterion is normally and typically 
applied? 

 

6. What is meant by the best price-quality ratio? 
 

7. What are the advantages of the most economically advantageous tender based on the 
best price-quality ratio? 

 

8. What are the two categories of criteria that you may take into account to determine the 
most economically advantageous tender based on the best price-quality ratio? 

 

9. What is meant by life-cycle costs? 
 

10. Are you free to choose the individual criteria that you will apply to determine the most 
economically advantageous tender with the best price-quality ratio? 

 

11. What is the difference between selection criteria and award criteria? 
 

12. What is meant by weighting the criteria to be applied to determine the most 
economically advantageous tender with the best price-quality ratio? 

 

13. Are you obliged to disclose the criteria to be applied to determine the best price-quality 
ratio and their relative weighting as well as any more detailed evaluation methodology 
that has been developed? 

 

Delete all of the Further reading list on pages PDF E-277 & E-278 

Deleted text is not shown below 
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SECTION 1 – INTRODUCTION 

 

PDF E-281 

 
 

1.5 LEGAL INFORMATION HELPFUL TO HAVE AT HAND 

The 2014 Directive sets out general rules on how and when the award of contracts shall take 
place. However, the directive does not contain specific rules on how the process of evaluating 
tenders, resulting in the contract award, should be structured. This process is left to Member 
States to regulate. A brief overview of the main provisions contained in the 2004 Directive that 
are relevant to this Module E5 is given below: 

• Article 43 sets out general rules for requiring a specific label as means of proof that the 
works, services or supplies correspond to the required characteristics, and specifies 
other appropriate means of proof that the economic operator may provide in this 
respect. 

• Article 44 sets out general rules for requiring test reports and certificates as means of 
proof of conformity with requirements or criteria set out in the technical specifications, 
the award criteria or the contract performance conditions, and specifies other 
appropriate means of proof that the economic operator may provide in this respect. 

• Article 45 sets out general rules on variants and on how they should be treated during 
the process of evaluation of tenders.  

• Article 46(2) confirms that contracting authorities may limit the number of lots that may 
be awarded to a single tenderer. 

• Article 56 sets out general principles on the basis of which the contracts shall be 
awarded. 

• Article 66 contains some provisions concerning the option of the contracting authority 
to reduce the number of tenders and solution during the competitive procedures with 
negotiation or competitive dialogue 

 

• Article 67 sets out the criteria that are to serve as the basis for the award of public 
contracts by contracting authorities. 

• Article 69 sets out the general rules concerning abnormally low tenders. 
• Article 76 sets out general principles for awarding contracts for social and other specific 

services. 
• Article 82 contains some provisions on how the jury should act during a design contest. 

 

Additional information 

SIGMA Public Procurement Briefs: 

No. 29, Detecting and Correcting Common Errors in Public Procurement 

Deleted: 2004/18/EC 
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No. 30, 2014 EU Directives: Public Sector and Utilities Procurement 

 

SECTION 2 – NARRATIVE 

 

PDF E-283 

 
 

The evaluation of tenders is the stage in the procurement process during which a contracting 
authority identifies which one of the tenders meeting the set requirements is the most 
economically advantageous (as redefined in the 2014 Directive), on the basis of the pre-
announced award criteria. The qualified tenderer whose tender has been determined to be the 
most economically advantageous is awarded the contract (see Module B2 for more information 
on the procurement cycle).  

 

The 2014 Directive provides the various options for setting the criteria that are to serve as the 
basis for the award of contracts, and it also specifies that the award of contracts is to take place 
only if the following conditions have been fulfilled: 

- The tender complies with the requirements, conditions and criteria set out in the 
contract notice or in the invitation to confirm interest and in the procurement 
documents. 

- The tender is submitted by a tenderer that is not excluded on the basis of the 
mandatory exclusion grounds or on the basis of non-compliance with applicable 
obligations in the fields of environmental, social and labour law established by European 
Union law, national law, collective agreements or by international environmental, social 
and labour law provisions. 

- The tender is submitted by a tenderer that meets the selection criteria set by the 
contracting authority.  
 

In open procedures, the contracting authority may decide to examine tenders before verifying 
the absence of grounds for exclusion and the fulfilment of the selection criteria. In all cases, the 
tenderer to which the contracting authority has decided to award the contract must 
nevertheless be required to provide the relevant evidence, and the contracting authority must 
not conclude a contract with a tenderer that is unable to do so. The contracting authority is also 
entitled to request all or part of the supporting documents at any moment that it considers this 
verification to be necessary in order to ensure the proper conduct of the procedure. See Module 
E3 for further information. 
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______________________________________________________________________________ 

 

However, the 2014 Directive does not contain detailed rules on how the process of evaluation of 
tenders should be structured, and it also does not contain specific rules on the organisation and 
responsibilities of the evaluation panel. These issues are left to EU Member States to regulate. 
However, the directive clearly states that the content of tenders shall be examined only after 
the time limit set for submitting them has expired. It also sets out general rules on how variants 
should be treated during the process of evaluation of tenders as well as rules regarding 
abnormally low tenders.  

______________________________________________________________________________ 

 

It is important to read this section in conjunction with Module C4 in particular, which examines 
in detail the various procurement procedures (open procedure, restricted procedure, 
competitive dialogue, competitive procedure with negotiation, and innovative partnership) and 
techniques (framework agreement, electronic auction, dynamic purchasing system, and 
electronic catalogue) that are allowed under the directive. It also examines the way in which the 
tender evaluation and contract award interlink with each procedure and technique. 

 

PDF E-285 

 
 

2.2.1 Key principles governing the process of evaluation of tenders 

 
Confidentiality  
Insert new paragraph at end of existing paragraph on confidentiality 

 

According to the new 2014 Directive, fully electronic communication, meaning communication 
by electronic means at all stages of the procedure, including the transmission of requests for 
participation and, in particular, the transmission of tenders (electronic submission) will be 
mandatory. In all communication, exchange and storage of information, the contracting 
authority must ensure that the integrity of data and the confidentiality of tenders and requests 
to participate are preserved. The level of security required for the electronic means of 
communication in the various stages of the specific procurement procedure must be clearly 
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defined (e.g. advanced electronic signatures is required), and it must be proportionate to the 
risks attached. 
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2.2.3 Preparatory and planning work 

 

∇The objectives of this preparatory/planning meeting normally include, but are not limited to, 
the following: ∇ 

 

• Presentation by the chairperson, inter alia, of: 
- rules governing the process of evaluation of tenders and the steps to be 

followed; 
- exclusion grounds and selection (qualification) criteria to be applied; 
- individual criteria and their relative weighting, including the scoring 

system/rationale to be applied and any more detailed and pre-announced 
evaluation methodology;  

______________________________________________________________________________ 

 

∇N.B. ∇  

 

Otherwise, the process of evaluation of tenders may lead to the choice of a tender that is not the 
most economically advantageous one, based on the pre-announced award criteria.  
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2.2.4 Way in which the process of evaluation of tenders may be carried out: manually or by 
electronic means 

The 2014 Directive neither obliges contracting authorities to carry out electronic processing of 
tenders nor mandates electronic evaluation or automatic processing. Only those elements that 
are quantifiable - so that they can be expressed in figures or percentages - may be the object of 
automatic evaluation by electronic means, without any intervention or appreciation by the 
contracting authority. 
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2.3 PROCESS OF EVALUATION OF TENDERS: ITS MAIN STAGES 
 

This sub-section now examines the various main stages in the process of evaluation of tenders 
and assumes that an e-procurement system is not used. However, some particularities of the 
use of electronic means are also covered.  
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2.3.1.1 Receipt of tenders   
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2.3.1.2 Opening of tenders  
 
The opening of tenders may be either public or non-public: 

 
- ∇public tender opening∇  

….(see Annex V, Part C, item 21 of the 2014 Directive on the information to be included 
in the contract notice). 
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Insert after paragraph on Double-envelope system and before 2.3.2 Evaluation of tenders strictu 
sensu. 

 

Electronic receipt and opening of tenders 

 

Under the 2014 Directive, the electronic submission of tenders will become mandatory (with 
some exceptions). The natural consequence of this change is that the electronic receipt and 
opening of tenders must be technically possible. The main requirements relating to tools and 
devices for the electronic receipt of tenders are set out in Annex IV of the 2014 Directive. They 
must at least guarantee, through technical means and appropriate procedures, that: 
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the content of the tenders will be 
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¶
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- The exact time and date of the receipt of tenders can be determined precisely. 

- Before the time limits are laid down, no person can have access to the data transmitted under 
these requirements. 

- Only authorised persons may set or change the dates for the opening of the data received. 

- During the various stages of the procurement procedure, access to all data submitted, or to 
any part thereof, must be possible for authorised persons only. 

- Only authorised persons must grant access to the data submitted and only after the prescribed 
date. 

- Data received and opened must remain accessible only to persons authorised to acquaint 
themselves with such data. 

- Where the access prohibitions or conditions referred to above are infringed or where there is 
an attempt to do so, the infringements or attempts are clearly detectable.  

 

 
2.3.2 Evaluation of tenders strictu sensu 
 

The evaluation panel can then apply the pre-announced award criteria to evaluate the tenders. 
The proper application of the contract award criteria is crucial for the process of awarding public 
contracts – if the criteria are not applied properly, the tender process, the evaluation of tenders, 
and the contract award decision may be flawed. 

______________________________________________________________________________ 

• Choice of the most economically advantageous tender on the basis of the pre-
announced contract award criteria  
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2.3.2.1 Formal compliance check  
 
Non-compliance with non-fundamental procedural requirements and formalities – Generally 
speaking, non-compliance with non-fundamental procedural requirements and formalities does 
not constitute justification for the rejection of a tender, but it would lead instead to a request to 
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submit, supplement, clarify or complete the relevant information or documentation within an 
appropriate time limit.  
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Single-stage procedures (open procedures) – REMINDER  
 
Selection of tenderers – In the case of single-stage procedures, such as open procedures, the 
assessment as to whether tenderers satisfy the set selection (qualification) criteria is normally – 
but not mandatorily – carried out soon after the formal compliance check has been performed.  
 ____________________________________________________________________________ 
N.B. As explained in Module E3, in the case of single-stage procedures, such as open procedures, 
selection and award take place as part of the same process, even though they remain two 
separate exercises. In the case of two-stage procedures (i.e. restricted procedure, competitive 
procedure with negotiation, competitive dialogue procedure, and innovation partnership), 
selection and award take place in two separate processes, and the selection of economic 
operators (candidates) is always carried out during the first stage (referred to as the selection or 
pre-qualification process).  
 
 
______________________________________________________________________________ 

 
2.3.2.2 Technical and substantive compliance check 
 
Non-compliance with non-fundamental specifications and other non-fundamental substantive 
requirements – …..request to submit, supplement, clarify or complete the relevant information 
or documentation within an appropriate time limit.  
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Insert at bottom of page E-293 

 

 
Special considerations concerning labels, test reports, certification and other means of proof 
 
Provided that specific conditions are fulfilled, the contracting authority that intends to purchase 
works, supplies or services with specific environmental, social or other characteristics may 
require, in the technical specifications, the award criteria or the contract performance 
conditions, a specific label as means of proof that the works, services or supplies correspond to 
the required characteristics. 
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During the evaluation process, the panel must accept all labels confirming that the works, 
supplies or services meet equivalent label requirements.  
 
Where a tenderer had demonstrably no possibility of obtaining the specific label indicated by 
the contracting authority or an equivalent label within the relevant time limits for reasons that 
are not attributable to that tenderer, the evaluation panel shall accept other appropriate 
means of proof (e.g. a technical dossier from the manufacturer), on condition that the tenderer 
concerned can prove that the works, supplies or services it will provide fulfil the requirements 
of the specific label or the specific requirements indicated by the contracting authority.  

A similar approach must be followed in case where the contracting authority has required 
tenderers to provide a test report from a conformity assessment body or a certificate issued by 
such a body as means of proof of conformity with requirements or criteria set out in the 
technical specifications, the award criteria or the contract performance conditions. The 
evaluation panel shall accept certificates drawn up by an equivalent conformity assessment 
body.                                                              

The evaluation panel shall also accept appropriate means of proof other than test reports or 
certificates (e.g. a technical dossier of the manufacturer) where the tenderer had no access to 
such certificates or test reports or no possibility of obtaining them within the relevant time 
limits, provided that  

 - the lack of access is not attributable to the economic operator concerned; and  

 - the tenderer concerned can prove that the works, supplies or services that it will provide meet 
the requirements or criteria set out in the technical specifications, the award criteria or the 
contract performance conditions. 
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2.3.2.3 Choice of the most economically advantageous tender on the basis of the pre-
announced contract award criteria  
 
As explained in Module E4, the 2014 Directive requires all tenders to be awarded on the basis of 
the most economically advantageous tender. The most economically advantageous tender is 
identified on the basis of the price or cost, using a cost-effectiveness approach (such as life-cycle 
costing) and may include the best price-quality ratio, which shall be assessed on the basis of 
criteria, including qualitative, environmental and/or social aspects, linked to the subject matter 
of the public contract. 
 
2.3.2.3.1 Choice of the most economically advantageous tender on the basis of price alone 
 
If the sole contract award criterion is the price, the tenders submitted by qualified tenderers: 

- meet the set procedural requirements and formalities,   
- meet the set specifications and other substantive requirements,  
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- are compared only on the basis of the tendered prices.  
 
N.B. Compliance with the set specifications and other substantive requirements must be 
evaluated on the basis of a pass or fail system. No scoring system is used when the most 
economically advantageous tender is identified on the basis of price only (see Module E4 for 
further information on this issue). 
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Some important issues to keep in mind before comparing tendered prices 
 

• Any discount must be applied. 
______________________________________________________________________________ 

 

When a tender is divided into several lots, the contract notice or the tender documents 
may foresee the possibility for tenderers to combine several or all lots and to offer 
discounts, which are conditional on the simultaneous award of other lots (referred to as 
cross-discounts). In that case, the evaluation panel selects the optimal combination of 
awards on the basis of the lowest overall price of the total contract package.  

______________________________________________________________________________ 

 

 

Example of the application of cross-discounts 

The tender is divided into three lots, and the sole award criterion to be applied is the price. 
Three tenders have been received: from Tenderer A, Tenderer B and Tenderer C.  
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To summarise: The qualified tenderer that has offered the lowest price/cost for a compliant 
tender that is not abnormally low (and after correction of arithmetical errors and application of 
discounts) is chosen as having submitted the most economically advantageous tender and is 
recommended for the award of the contract. 
______________________________________________________________________________ 
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Insert after 2.3.2.3.1 and before 2.3.2.3.2  

 

2.3.2.3.1A  Choice of the best tender on the basis of cost, using a cost-effectiveness approach 
such as life-cycle costing 

 

As explained above, and in more detail in Module E4, contracting authorities may choose to 
evaluate the most economcally advantageous tender on the basis of cost, using a cost-
effectiveness approach such as life-cycle costing. Various safeguards are put in place to ensure 
transparency and non-discrimination when contracting authorities use life-cycle costing or 
another cost-effectiveness approach. These safeguards are explained in Module E4. 

 

 

 A simple example of the cost-effectiveness approach based on life-cycle costing 

 

The contracting authority decides to purchase 10 cars and prepares detailed technical 
specifications. It also decides that the most appropriate approach is to award the contract to 
the tenderer that offers the “cheapest” cars (which fulfil the mandatory technical 
specifications), taking into consideration not only the initial price of acquisition but also the 
cost related to fuel consumption over the whole life cycle of the car. To ensure equal 
treatment of all of the tenders during the evaluation process, the contracting authority 
provided in the tender documents the values - which will be applied in the same manner for 
all of the tenders – to be used for calculating the relevant costs. More precisely, the cars 
would travel 200 000 kilometres before the end of their life and the price of fuel would be 1.8 
euros/litre. 

 

Three tenders were received: from Tenderer A, Tenderer B and Tenderer C. 

 

The general situation was the following (please note that the prices and fuel consumption are 
indicated in this way for exemplification reasons only): 
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 Tenderer A 

 

Tenderer B Tenderer C 

Initial cost of acquisition 
for 10 cars 

EUR 180 000 EUR 200 000 EUR 230 000 

Fuel consumption for 
each type of car 

6.1 l/100 km 5.5 l/100 km 5.1 l/100 km 

Cost related to fuel 
consumption, for 10 cars: 

[1.8 x fuel consumption x 
200 000/100 x 10] 

 

EUR 219 600 

 

EUR 198 000 EUR 183 600 

Total cost EUR 399 600 EUR 398 000 EUR 413 600 

  

 

As a result of the above comparison, the second tender is the most economically 
advantageous in terms of cost over the life-cycle, and therefore the contract will be awarded 
to Tenderer B. 

 

 
2.3.2.3.2 Choice of the most economically advantageous tender on the basis of the best price-
quality ratio  

 

If the best price-quality ratio approach is used, tenders submitted by qualified and selected 
tenderers that:….. 
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Some important points to keep in mind:  

o ∇apply any discount;   
 

The tender documents may foresee the possibility for tenderers to offer 
discounts. In that case, the tender documents must also specify the 
methodology for the application of such discounts. ∇  
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Insert after the Good practice note 

 

 

A simple example of the best price-quality ratio approach  

Another contracting authority decides to purchase 10 cars and establishes a set of minimum 
mandatory technical specifications. It also decides that some technical characteristics will not 
be mandatory but will represent an advantage if they are offered. The maximum number of 
points allocated for all criteria is 100, distributed as follows:  

 

Cost over the life-cycle:                                               85p 

 

The methodology for scoring the tenders is the same as the one presented in the previous 
example. 

 

Technical characteristics:                                                        15p 

- Safety features:                                                                 12p 
of which: 
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a. Electronic brake distribution                              4p 
b. Electronic stability system/programme           3p 
c. Lane departure warning system                        2p 
d. Rear vehicle monitoring                                      2p 
e. Curtain airbags                                                      1p 

- Warranty:                                                                             3p             
 

The contract shall be awarded to the tenderer with the offer that fulfils the minimum 
technical specifications and requirements and obtains the highest number of points.  

 

Three tenders were received: from Tenderer A, Tenderer B and Tenderer C. 

 

The general situation was the following (please note that the prices and any other 
characteristics are indicated in this way for exemplification reasons only): 

 

FINANCIAL  SCORE Tenderer A 

 

Tenderer B Tenderer C 

Initial cost of acquisition 
for 10 cars 

EUR 180 000 EUR 200 000 EUR 230 000 

Fuel consumption for 
each type of car 

6.1 l/100 km 5.5 l/100 km 5.1 l/100 km 

Cost related to fuel 
consumption, for 10 cars: 

[1.8 x fuel consumption x 
200 000/100 x 10] 

EUR 219 600 

 

EUR 198 000 EUR 183 600 

Total cost EUR 399 600 EUR 398 000 EUR 413 600 

Points obtained for cost: 79.7 p 80 p 77 p 

 

TECHNICAL SCORE    
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Electronic brake 
distribution                

No / 0 p No / 0 p Yes / 4 p 

Electronic stability 
system/programme          

No / 0 p Yes / 3 p Yes / 3 p 

Lane departure warning 
system               

No / 0 p No / 0 p Yes / 2 p 

Rear vehicle monitoring                             No/ 0 p No / 0 p Yes / 2 p 

Curtain airbags                                           Yes / 1 p Yes / 1 p Yes / 1 p 

Warranty 3 years / 1.8 p 5 years / 3 p 3 years / 1.8 p 

Points obtained for 
technical characteristics: 

 

2.8 p 

 

7 p 

 

13.8 p 

 

TOTAL 

 

 

82.5 

 

87 

 

90.8 

 

As a result of the above comparison, the third tender is the most economically advantageous 
in terms of best price(cost)-quality ratio, and therefore the contract will be awarded to 
Tenderer C. 

 

 

To summarise: The qualified tenderer that has offered a compliant tender that is determined to 
be the most economically advantageous one (i.e. the one with the highest total evaluation score 
on the basis of the criteria and relative weighting, as pre-established in the contract notice or 
tender documents) is chosen for having submitted the best tender and is recommended for the 
award of the contract. 

 

Variants – When a contract notice or a prior information notice used as a call for competition 
permits variants, such variants must be scored separately. The contracting authority must 
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ensure that the set award criteria can be applied to variants as well as to conforming tenders 
that are not variants. 
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2.3.2.4 Special considerations regarding the application of award criteria 

 

Equally-ranked tenders – In practice, it may happen that two or more tenders are equally 
ranked (for example, when a combination of various criteria reflecting the best price-quality 
ratio is applied, each tender has the same total evaluation score). The directive does not deal 
with this issue, which is normally regulated by national legislation. 
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Electronic auctions – REMINDER 
 
As explained in Module C4 on public procurement procedures and techniques, the contracting 
authority may use an electronic auction to award the contract if it has stated its intention to use 
this procurement technique in the contract notice or in the invitation to confirm interest (where 
a prior information notice is used as a means of calling for competition). This technique may be 
applied – as a final phase – only for open procedures, restricted procedures and competitive 
procedures with negotiation. An electronic auction is only permitted where the content of the 
procurement documents, in particular the technical specifications, can be established with 
precision (for instance, certain public work contracts having as their subject matter intellectual 
activities that cannot be ranked using automatic evaluation methods shall not be the object of 
electronic auctions). An electronic auction may also be held on the reopening of competition 
among the parties to a framework agreement and on the opening for competition of contracts 
to be awarded under the dynamic purchasing system. 
 
An electronic auction is a repetitive process, ….. evaluation methods (article 35 of the directive). 
____________________________________________________________________________ 
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∇Only tenderers that have submitted admissible tenders are to be invited to participate in the 
electronic auction. ∇ A tender shall be considered admissible where it has been submitted by a 
tenderer that has not been excluded based on mandatory exclusion grounds and where it meets 
the selection criteria and is in conformity with the technical specifications without being 
irregular or unacceptable or unsuitable. 
 
Irregular tenders: tenders that do not comply with the procurement documents, were received 
late, show evidence of collusion or corruption, or were considered by the contracting authority 
to be abnormally low 
 
Unacceptable tenders: tenders submitted by tenderers that do not have the required 
qualifications and tenders having a price that exceeds the contracting authority’s budget, as 
determined and documented prior to the launching of the procurement procedure 
 
Unsuitable tenders: tenders that are irrelevant to the contract, as they are manifestly incapable, 
without substantial changes, of meeting the contracting authority’s needs and requirements, as 
specified in the procurement documents 
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2.5.1 Procedure that must be followed before rejecting a tender that appears to be 
abnormally low 

 

Article 69(3) of the directive explicitly recognises that a contracting authority may reject a 
tender that contains prices/costs that are abnormally low in relation to the works, supplies or 
services. The rejection of the tender is mandatory in the case where the contracting authority 
has established that the abnormally low price or cost proposed resulted from non-compliance 
with mandatory European Union law or national law compatible with EU law in the fields of 
social, labour or environmental law or international labour law provisions.  

 

However, the contracting authority may reject a tender for such a reason only on condition that 
the following procedure is followed:  
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- The contracting authority has previously requested in writing an explanation of the 
tender or of those elements of the tender that it considers relevant or that may have 
resulted in an abnormally low tender [article 69(2)].  
 

These elements may include (but are not limited to) [see article 69(2)]: 

- economic aspects of the construction method, manufacturing process or 
services provided; 

- technical solutions chosen or exceptionally favourable conditions available to 
the tenderer for the execution of the work or for the supply of the products or 
services; 

- originality of the proposal; 
- compliance – ensured by both the main contractor and its subcontractors – with  

obligations deriving from mandatory European Union law or national law 
compatible with EU law in the fields of social, labour or environmental law or 
international labour law provisions; 

- possibility that the tenderer would obtain state aid. 
and 

- The contracting authority has duly verified those constituent elements by consulting 
the tenderer, taking into account the evidence provided [article 69(3)]. 

 

Only if the contracting authority, following investigations, can establish that the tender in 
question is abnormally low, may it reject the tender.  
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Case note: Impresa Lombardini & SAG ELV Slovensko and Others 
Insert at the end of the case note 
 

SAG ELV Slovensko and Others 

 

(Case C-599/10 SAG ELV Slovensko and Others v Úrad pre verejné obstarávanie – this case is also 
available on www.curia.europa.eu.) 
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In this case, the CJ confirmed that the requirement to examine the details of an abnormally low 
tender and to seek explanations from the tenderer was mandatory.  

The CJ stated that “the existence of a proper exchange of views … to enable the [tenderer] to 
demonstrate that its tender is genuine, constitutes a fundamental requirement of Directive 
2004/18…”. This requirement aims “to prevent the contracting authority from acting in an 
arbitrary manner and to ensure healthy competition between undertakings”. 

The CJ also pointed out that the list in article 55(1) of Directive 2004/18 was not exhaustive, but 
it was also “not purely indicative” (paragraph 30). It concluded that contracting authorities were 
not free to determine the relevant factors to be taken into consideration before rejecting a 
tender that appeared to be abnormally low. In addition, the CJ confirmed that the contracting 
authority had to make a clear request to the tenderer concerned. The tenderers “must be in a 
position fully and effectively to show that their tenders are genuine” (paragraph 31).  

The directive requires a provision in national legislation obliging a contracting authority to seek 
clarification of a tender that contains an abnormally low price (paragraph 33). The directive 
precludes a contracting authority from claiming that it is not obliged to ask a tenderer to clarify 
an abnormally low price (paragraph 34).  
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2.5.2 Abnormally low tenders and state aid 

 

Where a contracting authority establishes that a tender is abnormally low because the tenderer 
has obtained state aid, the tender may be rejected on that ground alone only after consultation 
with the tenderer, where the tenderer is unable to prove, within a sufficient time limit fixed by 
the contracting authority, that the aid in question was compatible with the internal market, 
within the meaning of article 107 TFEU. Where the contracting authority rejects a tender in 
those circumstances, it shall inform the Commission thereof (article 69(4) of the directive).. 

______________________________________________________________________________ 
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Recommendation to cancel the tender process -  

- all tenders exceed the budget available; 

_____________________________________________________________________________ 

∇In this case, the evaluation panel recommends, in the evaluation report, the cancellation of 
the tender process…….∇.For example, the contracting authority may re-advertise the tender 
process or, if it wishes, enter into a competitive procedure with negotiation or a competitive 
dialogue, where only irregular or unacceptable tenders have been submitted in response to an 
open or restricted procedure. In such situations, the contracting authority is not required to 
publish a contract notice, provided that it invites to participate all of, and only, the tenderers 
that satisfy the criteria for qualitative selection and that submitted tenders in the prior open or 
restricted procedure; 

- negotiated procedure without prior publication, where no tenders or no suitable tenders or no 
requests to participate or no suitable requests to participate have been submitted in response 
to an open procedure or a restricted procedure, provided that the initial conditions of the 
contract are not substantially altered.  

____________________________________________________________________________ 

 

 

N.B.  

Where a contracting authority decides to cancel a tender process, it must promptly inform 
economic operators of its decision and of the reasons for the cancellation (see in particular 
article 55(1) of the Directive), and it may include this information in its buyer profile. It must also 
duly inform the Official Journal of the European Union..  
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2.8.1 Time limits for the contract award to the successful tenderer 
 
 
 
Confirmation of the tenderer’s qualifications – Under the open procedure, it is possible for the 
contracting authority to delay the verification of the absence of grounds for exclusion and the 
fulfilment of selection criteria until after the tenders have been evaluated. Where a contracting 
authority has used this option, it must ask the successful tenderer, before the award of the 
contract, to provide all of the relevant documents needed in order to verify the absence of 
grounds for exclusion and the fulfilment of the selection criteria.  
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2.10 EVALUATION AND AWARD OF LOTS LAUNCHED UNDER THE SAME TENDER PROCESS  
 
.  
______________________________________________________________________________ 

 
Generally speaking, and in practice, it is very common for lots to be evaluated separately, i.e. lot 
by lot, applying the pre-announced award criteria for each lot concerned. In this case, each lot is 
awarded as a separate contract.  

______________________________________________________________________________ 

 

Insert at end of 2.10 

Limitation of the maximum number of lots that may be awarded to a single tenderer – 
Contracting authorities may, even where tenders may be submitted for several or all lots, limit 
the number of lots that may be awarded to a single tenderer. This limitation is permitted, 
provided that the maximum number of lots per tenderer was stated in the contract notice or in 
the invitation to confirm interest. When determining which lots will be awarded, where the 
application of the award criteria would result in one tenderer being awarded more lots than the 
maximum number, the evaluation panel must apply the criteria and rules indicated in the 
procurement documents. 
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Utilities 

 

Directive 2014/25/EU (2014 Utilities Directive), like the 2014 Directive , sets out general rules on 
how and when the award of contracts should take place, but it does not contain specific rules on 
how the process of evaluation of tenders should be structured and on the steps to be followed. 
With regard to the process of evaluation of tenders, the main relevant provisions are as follows: 

• Article 61 sets out general rules for requiring a specific label as means of proof that the 
works, services or supplies correspond to the required characteristics, and whatever 
other appropriate means of proof the economic operator may provide in this respect. 

• Article 62 sets out general rules for requiring test reports and certificates as means of 
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proof of conformity with requirements or criteria set out in the technical specifications, 
the award criteria or the contract performance conditions, and whatever other 
appropriate means of proof the economic operator may provide in this respect. 

• Article 64 sets out general rules on variants and how they should be treated during the 
process of evaluation of tenders. 

• Article 65(2) confirms that contracting entities may limit the number of lots that may be 
awarded to a single tenderer. 

• Article 76 sets out general principles on the basis of which the contracts shall be 
awarded. 

• Article 82 sets out the criteria on the basis of which contracting entities operating in the 
utilities sector may award contracts. 

• Article 57 sets out the general rules concerning abnormally low tenders.  
• Article 93 sets out general principles of awarding contracts for social and other specific 

services. 
• Article 98 contains some provisions on how the jury should act during a design contest.  
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SECTION 3 – EXERCISES 

 

Note on amendments to Exercises: The Trainer’s Manual has not been updated to reflect the 
amendments below. 

 

The contract to be awarded concerns the supply of printers, and the most economically 
advantageous tender will be determined on the basis of the best price-quality ratio. The tender 
has been launched under an open procedure. 
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SECTION 4 THE LAW 
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Important Note: This  section has not been updated to reflect the changes in the 2014 Directive. 
See below for general information on where relevant provisions can be found in the 2014 
Directive. 

 

The most relevant provisions in the 2014 Directive are: 

Article 43: Labels 

Article 44: Test reports, certification and other means of proof 

Article 45: Variants 

Article 46: Division of contracts into lots 

Article 56: General principles 

Article 66: Reduction of the number of tenders and solution 

Article 67: Contract award criteria 

Article 69: Abnormally low tenders 

Article 76: Principles of awarding contracts 

Article 82: Decision of the jury 

 

Annex IV: Requirements relating to tools and devices for the electronic receipt of 
tenders, requests for participation as well as plans and projects in design contests 

 

and recitals 3, 40, 45, 49, 74 to 75, 79, 89 to 90, 92 to 94, 97 to 99, 103,114   
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Self test questions 

Note on amendments to Self-Test Questions: The Trainer’s Manual has not been updated to 
reflect the amendments below. 

 

14. When price is used as the sole award criterion, how do you choose the best tender?  
 

15. When the best price-quality ratio applies, how do you choose the best tender?  
 

16. When the best price-quality ratio applies and there are significant differences in the scores 
given by some of the members of the evaluation panel, how should such a situation be dealt 
with?  
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SECTION 1 – INTRODUCTION 
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1.5. LEGAL INFORMATION HELPFUL TO HAVE AT HAND 

The legal requirements relating to transparency and communication are set out in Directive 
2014/24/EU. In this context, it is helpful to look at both the recitals to the directive and the 
relevant articles: 

• Article 21  General obligation to maintain confidentiality 
• Article 22  General rules applicable to communication 
• Article 40  Preliminary market consultations 
• Article 41 Prior involvement of economic operators in the preparation of the 

procurement procedure 
• Article 50  Advertising the contract award 
• Article 51  Form and manner of publication of notices 
• Article 53  Electronic availability of procurement documents 
• Article 55 General requirements to inform candidates and tenderers of decisions and 

to provide information, plus the right to withhold information 
• Article 67  Award criteria and disclosure of those criteria 
• Article 84  Reporting obligations** 

 

SECTION 2 – NARRATIVE 
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Note: Except where specified otherwise, the narrative in this Module E6 discusses the rules 
applying to contracts of a certain type and value, which are subject to the full application of 
Directive 2014/24/EU (‘the 2014 Directive’), and the term ‘contract’ should be interpreted 
accordingly. 

___________________________________________________________________________ 

2.1 INTRODUCTION 

Specific requirements in the 2014 Directive regulate the manner of communication between 
contracting authorities and economic operators in some circumstances. For example, all 
communication and information exchange must be performed by using electronic means of 
communication, and there are provisions covering how electronic communication is to be 
conducted and how information is to be stored. 
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2.3.1 General rules applicable to communication (article 22) 

The rules on communication in the 2014 Directive represent a key change in approach as 
compared to the 2004 Directive. The approach in the 2004 Directive was to place 
communication by electronic means on a par with the traditional paper form of 
communication. Recital 52 of the 2014 Directive sets out clearly this change in approach.  
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Article 22 of the 2014 Directive sets out the general rule that Member States must ensure 
that all communication and information exchange under the directive, in particular e-
submission, must be performed by using electronic means of communication, in accordance 
with the requirements of that article. The article sets out some general principles and 
contains some specific rules relating to electronic communication and information 
exchange.  

• Tools and devices for e-communication: Article 22(1) specifies that tools and 
devices to be used for communicating by electronic means, as well as their technical 
characteristics, shall be non-discriminatory, generally available and interoperable 
with the ICT products in general use, and they shall not restrict economic operators’ 
access to the procurement procedure. 

• Exclusions from the mandatory requirement of e-communication: Article 22(1) also 
provides the exhaustive list of situations where contracting authorities are not 
obliged to use e-communications in the submission process. In that limited number 
of situations, communication shall be carried out by post or another suitable carrier 
or by a combination of post or another suitable carrier and electronic means. 

• Oral communication: Article 22(2) confirms that oral communication may still be 
used in respect of communication concerning aspects other than the essential 
elements of a procurement procedure. The essential elements of a procurement 
procedure include the procurement documents, requests for participation, 
confirmations of interest and tenders. The content of the oral communication must 
be documented to a sufficient degree. In particular, oral communications with 
tenderers that could have a substantial impact on the content and assessment of 
the tenders shall be documented to a sufficient extent and by appropriate means, 
such as written or audio records or summaries of the main elements of the 
communications.  

• Alternative means of access: Article 22(5) provides that contracting authorities may, 
where necessary, require the use of tools and devices that are not generally 
available, provided that they offer alternative means of access. Article 22(5) 
specifies the suitable alternative means of access. 

Note: Implementation period for the rules on e-communication 

Article 90 of the 2014 Directive sets out the periods for implementation of e-communication 
provisions for Member States. 

The general period for transposition of the 2014 Directive is 24 months, i.e. until 18 April 
2016 but there is a 54-month period for implementation of the e-communication 
requirements. Member States may postpone the application of mandatory e-
communication requirements until 18 October 2018 at the latest. 

There is an exception to this 54-month postponement period; in cases where e-
communications is mandatory under the 2014 Directive, i.e. for dynamic purchasing 
systems, electronic auctions, e-catalogues, procurement procedures conducted by central 
purchasing bodies, drawing up and transmission of notices and electronic availability of 
procurement documents. For these cases the normal transposition period of 24 months 
applies, i.e. until 18 April 2016. 

There is also a special provision for central purchasing bodies which may be given a 36-
month period (instead of 54 months), to implement provisions on e-communication. 
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Therefore, Member States may postpone the mandatory e-communication requirements 
until 18 April 2017 for central purchasing bodies.   

Finally, where a Member State chooses to postpone the application of e-communication 
requirements, it must nevertheless provide that contracting authorities may choose 
between the following means of communication for all communication and information 
exchange: (a) electronic means; (b) post or other suitable carrier; (c) fax; (d) a combination 
of those means. 
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2.3.3 General obligation to maintain confidentiality 

Article 21 contains a general obligation of confidentiality of contracting authorities: 

“…the contracting authority shall not disclose information forwarded to it by economic 
operators that they have designated as confidential, including, but not limited to, technical 
or trade secrets and the confidential aspects of tenders.”  

This general obligation is subject to the provisions of national law.  

Contracting authorities may also impose on economic operators requirements aimed at 
protecting the confidential nature of information that the contracting authorities make 
available throughout the procurement procedure.  

 

2.3.4 Communication to ensure integrity and confidentiality 

Article 22(3) requires that in every communication exchange and storage of information, 
contracting authorities shall ensure that: 

___________________________________________________________________________ 

Comment 

This provision repeats the wording of the 2004 Directive, but it is particularly important in 
the context of electronic procurement under the 2014 Directive. In the context of traditional 
procurement (which is still allowed in the transition period – see above), requests to 
participate and tenders should be submitted in sealed envelopes and retained as 
confidential and unopened in a secure location until the time and date set for opening them.  

___________________________________________________________________________ 

Specific provisions cover this requirement in Annex IV of the 2014 Directive – see below.  
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2.3.5 Submission of tenders and requests to participate  

Article 22(6) of the 2014 Directive sets out specific rules that apply to the tools and devices 
for the electronic receipt of requests to participate and for the electronic transmission and 
receipt of tenders. These rules apply in addition to the rules set out in Annex IV (see below). 
The rules set out in article 22(6) are as follows:   
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• Information regarding the specifications for electronic submission of tenders and 
requests to participate, including encryption and time stamping, must be available 
to interested parties. 

• Member States, or contracting authorities acting within an overall framework 
established by the Member State concerned, must specify the level of security 
required for the use of e-communication in the various stages of the specific 
procurement procedure. The level must be proportionate to the risks attached. 

• Member States, or contracting authorities acting within an overall framework 
established by the Member State concerned, may conclude that the level of risk is 
such that an advanced electronic signature, as defined by the Electronic Signature 
Directive (1999/93/EC), is required. If so, contracting authorities shall accept an 
advanced electronic signature supported by a qualified certificate, on the basis of 
the Commission’s framework for the acceptance of electronic signatures. 

 

Annex IV requirements 

Annex IV of the 2014 Directive requires that tools and devices used for the electronic receipt 
of tenders, requests for participation, and plans and projects in a design contest must at the 
least guarantee, through technical means and appropriate procedures, that: 

___________________________________________________________________________ 

• only authorised persons may set or change the dates for opening the data received; 

• during the various stages of the procurement procedure or the design contest, 
access to data submitted is only possible for authorised persons; 

• only authorised persons may provide access to data transmitted after the prescribed 
date; 

• data received and opened in accordance with these requirements must remain 
accessible only to persons who are authorised to acquaint themselves with that 
data; 

• where the access prohibitions or conditions referred to under points 2-6 are 
infringed or where there is an attempt to do so, it may be reasonably ensured that 
such infringements or attempts are clearly detectable. 
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2.3.6 NOT USED 
 
Note: Directive 2014/24/EU does not contain specific rules applying to the transmission of 
requests to participate and this is not covered elsewhere.   
 
Delete all of text in 2.3.6 Rules applying to the transmission of requests to participate 
Deleted text is not shown below. 
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2.4.2 What is permitted under the 2014 Directive? 

Preliminary market consultations: In the specific context of the preparation of 
procurement, article 40 of the 2014 Directive states that: 

”Before launching a procurement procedure, contracting authorities may conduct market 
consultations with a view to preparing the procurement and informing economic operators 
of their procurement plans and requirements. 

For this purpose, contracting authorities may for example seek or accept advice from 
independent experts or authorities or from market participants. That advice may be used in 
the planning and conduct of the procurement procedure, provided that such advice does 
not have the effect of distorting competition and does not result in a violation of the 
principles of non-discrimination and transparency.” 

Article 40 provides a clear statement to the effect that, subject to the requirement to ensure 
that competition not be precluded (and subject always to compliance with the Treaty 
principles), preliminary discussions for the purpose of preparing for procurement are 
permitted. 

Comment 

Contracting authorities must take care to ensure that the Treaty principles are not breached, 
both in the way in which the preliminary market consultation process is conducted (see 
comments below) and in the outcome of the consultations. 

In terms of the outcome of the consultations, contracting authorities need to be particularly 
careful to ensure that the specification prepared does not, for example, favour a particular 
provider.  

 

___________________________________________________________________________ 

2.4.3 Other forms of consultation 

The 2014 Directive allows a contracting authority to engage in consultation with potential 
tenderers (market participants), or others (independent experts or authorities), in advance 
of a tender process.  
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2.4.6 Exclusion of providers that assist with preparatory work 

Insert after the Case note and Comment on Fabricom v Etat Belge case 

The 2014 Directive establishes in article 41 clear rules regarding this issue. The rules are 
based on the Fabricom case. 

 

Taking appropriate measures: 

First, where a candidate or tenderer or an undertaking related to a candidate or tenderer 
has advised the contracting authority, whether or not in the context of preliminary market 
consultations (article 40), or has otherwise been involved in the preparation of the 
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procurement procedure, the contracting authority shall take appropriate measures to 
ensure that competition is not distorted by the participation of that candidate or tenderer. 

Appropriate measures shall include the communication to the other candidates and 
tenderers of relevant information exchanged in the context of or resulting from the 
involvement of the candidate or tenderer in the preparation of the procurement procedure 
and in the establishment of adequate time limits for the receipt of tenders.  

The measures taken must be documented in the individual report (see sub-section 2.11.2 
below). 

Exclusion of the candidate or tenderer concerned: 

Second, the candidate or tenderer concerned shall only be excluded from the procedure 
where there are no other means to ensure compliance with the duty to observe the 
principle of equal treatment. These grounds for exclusion are provided in article 57(4)(f).   

Finally, prior to any such exclusion, candidates or tenderers must be given the opportunity 
to prove that their involvement in preparing the procurement procedure is not capable of 
distorting competition. 

See Module E3 for detailed information on the exclusion of economic operators. 
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2.6.1     Transparency requirements  

• The directive explicitly obliges contracting authorities to specify in the contract 
notice or in the invitation to confirm interest the required conditions of 
participation, together with the appropriate means of proof that economic 
operators must submit to prove that they satisfy the selection stage requirements 
(see Module E2). 

• In addition, if the contracting authority has fixed minimum levels, it must announce 
these levels in the contract notice or in the invitation to confirm interest (see 
Modules E2 and E3).  
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2.6.2      Communication with candidates during the selection stage 

  

 

___________________________________________________________________________ 

2.7.1     Transparency requirements  

…..The 2014 Directive:  

• obliges the contracting authority to specify in the contract notice the criteria that it 
will use for the award of the contract (see Module E2); 
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• requires the contracting authority to specify in the contract notice or in the 
procurement documents the relative weighting that it has given to each of the 
criteria chosen to determine the most economically advantageous tender, except 
where it is determined on the basis of price alone (see Modules E2 and E4);  

• specifies the information that must be included in the procurement documents. 
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2.7.2    Communication with candidates during the tender stage 

The 2014 Directive includes rules relating to the provision of information to economic 
operators: 

• Economic operators that wish to participate in the process must be given, from the 
date of publication of a contract notice or from the date on which an invitation to 
confirm interest was sent, unrestricted and full direct access free of charge by 
electronic means to procurement documents. The Internet address at which the 
procurement documents are accessible must be specified in the contract notice or in 
the invitation to confirm interest. 

• Procurement documents issued to economic operators generally include: 
instructions to tenderers, the specification and supporting documents, together with 
contract documents, the request for selection stage information, and the request to 
submit a tender (where the open procedure is used).   

• In order to maintain consistent treatment when dealing with economic operators, 
there are specific rules in the 2014 Directive, where unrestricted and full direct 
access free of charge by electronic means to certain procurement documents cannot 
be offered (see sub-section 2.3.1 above), relating to the other means of transmission 
of the documents concerned. In these cases, the time limits for submission of 
tenders must be prolonged by five days.  

• There are also specific rules in the 2014 Directive concerning confidential 
documents that cannot be provided by way of unrestricted and full direct access 
free of charge by electronic means. Contracting authorities must indicate, in the 
contract notice or in the invitation to confirm interest, those measures aimed at 
protecting the confidential nature of the information they require and how access 
can be obtained to the documents concerned. In such cases, the time limit for the 
submission of tenders must be prolonged by five days.   
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2.7.3 Communication with economic operators during the tender stage/dealing with 
tenderers’ queries 

Where a contracting authority is using the competitive procedure with negotiation, the 
competitive dialogue procedure or the innovation partnership, it is permitted to discuss and 
negotiate with economic operators, ……  
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Good practice note – Communication with economic operators during the tender stage – 
dealing with tenderers’ queries 

  

 

___________________________________________________________________________ 

2.8 OPENING OF TENDERS 

  

In Annex V, Part C to the directive, ……  
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2.10.1  General requirement to inform candidates and tenderers of decisions [article 55(1)]  

∇Contracting authorities must inform candidates and tenderers …..∇The information must 
be given by the contracting authority in writing, without any specific request from the 
candidate or tenderer concerned.  

___________________________________________________________________________ 

∇When a contracting authority decides not to …..∇ The contracting authority must provide 
this information in writing, without any specific request from the candidate or tenderer 
concerned. 
___________________________________________________________________________ 

2.10.2 General requirement to provide information upon receipt of a request [article 
55(2)]  

Where a contracting authority receives a request for information on decisions that it has 
made, it must, as quickly as possible and in any event within 15 days of the receipt of a 
written request:   

• inform any unsuccessful candidate of the reasons for the rejection of its request to 
participate; 

• ∇inform any tenderer that has submitted an admissible tender of: ∇ new bullet 
point, 3 

o the conduct and progress of negotiations and dialogue with tenderers. 

Where a tender is rejected, the unsuccessful tenderer must be informed of the reasons for 
the rejection of its tender; in cases where the tender failed to meet the technical 
specification requirements or technical standards, the tenderer must be informed of the 
reasons why the tender failed to meet those requirements.  
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2.10.4      Right to withhold certain information [article 55(3)]  
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2.11.1       Advertising the award of the contract (article 50)  

For contracts or framework agreements above the EU financial thresholds, …….no later than 
30 days following the decision to award the contract or to conclude the framework 
agreement. Special rules apply to contracts awarded under a framework agreement or 
under a dynamic purchasing system. 

Where a contract is not awarded, for example because there are no suitable tenders or the 
procurement process has been abandoned, the contracting authority may also publish a 
notice in the OJEU. 

The obligation to advertise a Contract Award Notice applies to all contracts ….., for example 
to light regime service contracts or contracts awarded as a result of a negotiated procedure 
without prior publication. 
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2.11.2    Reporting obligations (article 84)  

∇A contracting authority is required to draw up a written report for every contract, 
framework agreement, and establishment of a dynamic purchasing system. ∇ The 
contracting authority must send the written report to the European Commission or to the 
competent authorities, bodies or structures of Member States, if requested to do so. The 
written report must contain (as a minimum): 

__________________________________________________________________________ 

• Where applicable, the results of the qualitative selection and/or reduction in 
numbers pursuant to articles 65 and 66, namely: 

o ∇Names of the successful candidates or tenderers and the reasons for 
their selection∇ 

__________________________________________________________________________ 

• Name of the successful tenderer and reasons why that tenderer was selected; if 
known, share of the contract or framework agreement that the successful 
tenderer intends to sub-contract to third parties; and, where known at that 
point in time, the names of the main contractor’s subcontractors, if any; 

• For competitive procedures with negotiations and competitive dialogue procedures, 
circumstances specified in the directive justifying the use of those procedures; 

• For negotiated procedures without prior publication, the circumstances specified in 
the directive justifying the use of this procedure; 

• Where a contracting authority has decided not to award a contract or framework 
agreement or to establish a dynamic purchasing system, the reasons for that 
decision; 
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• Where a contracting authority has decided to use means of communication other 
than electronic means for the submission of tenders, the reasons for that decision; 

• Where applicable, any conflict of interest detected and the subsequent measures 
taken. 
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Utilities 

General communication and information requirements: The main legal requirements 
relating to communication and information are set out in articles 40, 75 and 100 of Directive 
2014/25/EU (2014 Utilities Directive):  

Article 40 stipulates that Member States must ensure that all communication and 
information exchange under this directive, in particular electronic submission, are 
performed using electronic means of communication. It also requires that tools and devices 
to be used for e-communication, as well as their technical characteristics, must be non-
discriminatory, generally available and interoperable with the ICT products in general use 
and must not restrict economic operators’ access to the procurement procedure. 

The provisions related to exclusions from the mandatory requirement of e-communication, 
maintaining the integrity of data and confidentiality, and the rules of transmission of 
requests to participate are also set out in article 40 of the 2014 Utilities Directive and mirror 
the provisions in article 22 of Directive 2014/24/EU (the 2014 Directive). 

Article 75 of the 2014 Utilities Directive sets out the provisions related to informing 
candidates and tenderers of decisions concerning the tender process. The same principles 
and time limits apply as in the 2014 Directive (2014/24/EU). 

Article 100 covers the information to be stored concerning contract awards. Utilities are 
required to keep appropriate information on each contract or framework agreement and 
dynamic purchasing system,…... Information relating to the award of a contract must be kept 
for at least three years from the date of the award. 
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Consultation and discussions before the start of a tender process: Articles 58 and 59 of the 
2014 Utilities Directive mirror articles 40 and 41 of the 2014 Directive (2014/24/EU) and 
point to the use of preliminary market consultations before launching a procedure. The 
same principles apply in relation to the conduct of preliminary market consultations and 
other forms of consultation, as discussed above. 

Buyer profiles and periodic indicative notices: Utilities may use buyer profiles as a means of 
communicating information to economic operators. Utilities may also use periodic indicative 
notices,….. up and operating qualification systems – see Module E2 for further details. 

___________________________________________________________________________ 

Communication with candidates and tenderers during the procurement process: The same 
principles and good practice that apply to contracting authorities subject to the 2014 
Directive (2014/24/EU), discussed in this Module E6 and in Modules E3, E4 and E5, also 
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apply to utilities. 

Evaluation process: There are general rules in the 2014 Utilities Directive (2014/25/EU) 
concerning how and when the award of contracts should take place, …... 

___________________________________________________________________________ 

Advertising on the conclusion of the process: Utilities are required to dispatch a contract 
award notice in a standard format to the Office of the OJEU no later than 30 days after the 
conclusion of a contract or framework agreement. There are also provisions allowing utilities 
to group contract award notices for contracts under framework agreements and dynamic 
purchasing systems, which can then be sent to the Office of the OJEU on a quarterly basis.  
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SECTION 3 – EXERCISES 

Note on amendments to Exercises: The Trainer’s Manual has not been updated to reflect 
the amendments below. 

Delete all of Exercise 1 and Question 1 on page PDF-E373 

Deleted text is not shown below. 

 

PDF E-374 
 

Insert the following text at the start of exercise 2 

You are a procurement officer at X Town Council and you are advising on the procurement 
process for the purchase of new photocopiers. The value of the contract is well above the EU 
threshold for supplies contracts. 

 

PDF E-376 

 
 

SECTION 4 – CHAPTER SUMMARY  

SELF-TEST QUESTIONS 

Note on amendments to Self-Test Questions: The Trainer’s Manual has not been 
updated to reflect the amendments below. 

5 What is a preliminary market consultation?  
 

11 What information must an authority include in the written report that it is obliged to 
prepare in accordance with article 84?  
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