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TAX ADMINISTRATION IN PORTUGAL: HOW WE DEAL WITH
LEGAL DISPUTES

THE MINISTRY OF FINANCE AND PUBLIC ADMINISTRATION

Mission

The Ministry of Finance and Public Administration (MFAP), is the Government department
responsible for the definition and conduction of the financial policy of the State and the Public
Administration policies, promoting the rational management of public resources, the increase
of the efficiency and equity to obtain and manage them and the improvement in the systems
and procedures of its organization and management.

Duties

In the pursuit of its mission, the MFAP shall, regarding fiscal and financial matters, among
others:

a) Define and control the implementation of the state financial policy, paying particular
attention to the pursuit of contextual stabilization goals and economic development,
under the framework of the economic policy defined by the Parliament and by the
Government and the competent bodies of the European Union;

b) Conceive and implement fiscal policy;

c) Manage the financial instruments of the State, in particular the State Budget, the
Exchequer and Heritage;

d) Supervising of public companies, singly or jointly with the member or members of the
Government in charge of the respective sector of activity;

e) Exercise the State shareholding function;

f) Coordinate and control the financial activity of the various sub sectors of the
administrative public sector, in particular under the framework of the obligations
arising from article 104 of the Treaty that set up the European Community and from
the Stability and Growth Pact;

g) Exercise financial tutelage on local authorities;

h) Coordinate financial relations between the State and the Autonomous Regions;

i) Coordinate the financial relations of the State and the EU, other States and
international organizations;

j) Exercise controls on external community borders for fiscal and economic purposes;

k) Exercise controls on national territory for the same purposes as above;

[) Assure the relations of the Government with the Bank of Portugal regarding the
carrying out of monetary policy;

The Minister of Finance and Public Administration has 4 Secretaries of State who develop
delegate competences in the several intervention areas of the Ministry: the Deputy Minister of
Finance for Budget, the Secretary of State for Treasury and Finance, the Secretary of State for

Fiscal Affairs and the Secretary of State for Public Administration.
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THE TAX ADMINISTRATION

The State Tax Administration is organized as a vertical structure of its different organs and
services, being integrated into the Ministry of Finance and Public Administration (MFAP), and
under the Secretary of State for Fiscal Affairs. The main services of the Tax Administration are
as follows:

- The Directorate General for Taxation

- The Directorate General for Customs and Excise Taxes

- The Directorate General for Informatics and Assistance to Taxation and Customs
Services

The Directorate General for Taxation (DGCI) is the service in the MFAP which is responsible for
the management of taxes on income, on wealth and general excise taxes in conformity with
the tax policies determined by the Government. The DGCI is under the supervision of a
Director General who is assisted by eight deputies.

The Directorate General for Customs and Excise Taxes (DGAIEC) is the service in the MFAP
that, in conformity with the tax policies determined by the Government and the EU legislation,
has the power:

a) To control the Community external border and the domestic customs territory for tax
and economic purposes and for social protection, namely in the cultural and safety and
public health sphere

b) To administrate excise taxes.

The Directorate General for Informatics and Assistance to Taxation and Customs Services
(DGITA) is the service in the MFAP responsible for supporting the DGCI and the DGAIEC in the
area of information systems and technology.

Concerning DGCI, its main functions, in relation to taxes administrated by it, are:

a) To ensure tax estimation and collection;

b) To promote the correct application of legislation and administrative decisions;

c) Toinform and support taxpayers on their tax liabilities;

d) To carry out tax audit actions in order to prevent and to fight against tax avoidance
and evasion;

e) To carry out justice procedures and to ensure the representation of the Treasury
before the judicial bodies;

f) To ensure the implementation of international agreements and conventions in tax
matters, in particular those aimed at avoiding double taxation;

g) To contribute to the increased efficiency of the tax system by proposing any
appropriate normative, technical and organisational measures;

h) To co-operate with the tax administrations of other States and to participate in the
work developed by international entities specialized in the taxation area;

i) To promote and ensure the relations with domestic entities carrying out studies in the
fiscal area;



j) To contribute to scientific research in the field of taxation and in the improvement of
taxation practice.

The DGCI superior body is the Director General who is responsible for the enforcement and
control of the public policies as defined by the Government in the taxation area. DGCI has the
following organic units:

- Central Services — Departments

- Decentralized Services:
= Services with regional scope — District Services
=  Services with local scope — Local Services

The Central Services are operated in direct liaison with the Director General and are
competent to prepare the decisions concerning implementation and control of tax policies and
laws.

The DGCI Decentralized Services, at regional and local levels are designed to ensure the
prosecution of their tasks in the respective jurisdiction area.

The DGCI Decentralized Services at the regional scope (District Services) are intermediate units
responsible for co-ordination, guiding and supporting Local Services located in their taxation
area.

The DGCI Decentralized Services at the local scope (Local Services) are territorial basic units
situated in all municipalities (372 all over the country). They are, by their own nature, the
operating bodies of the tax administration responsible for the implementation of those
operations necessary to ascertain the tax situation of the tax payers and the establishment of
taxes payable; complementary services of tax administration are also incumbent upon them.

The DGCI Central Services comprise, among others, the following main organic units:

e Department of Tax Litigation Services (DSIT)

e Department of Tax Claim Management Services (DSGCT)

e Department of Juridical Consulting and Contentious Services (DSCJC)

e Training Centre

e Department of Tax Information, Assistance to the Taxpayer and Public Relations
Services (DSITARP)

PROCEDURE TO ELABORATE DRAFT LEGAL ACTS

The fiscal legal system is regulated in the several Tax Codes, and can be amended, usually, by
the Annual State Budget, or by separate laws.

The procedure is developed, by Parliament or Government initiative. The drafts are submitted
to the Tax Administration in order to verify and adjust some technical details. The Center for
Fiscal Studies is the Department that carries on this work after receiving the comments and
proposals from the other central services.



In these cases the Tax Administration seizes the opportunity to propose changes that it
considers important to clarify some difficulties brought up by the day-to-day activities,
especially concerning law interpretation.

The Fiscal Codes and the large amendments are usually made by Working Groups, whose
members are appointed by the Minister, and are selected among experts from the Tax
Administration, University Teachers (Law, Economics and Management, mainly), personalities
of recognized merit on fiscal matters and fiscal lawyers.

PROCEDURE OF FORMULATING DEPARTMENT’S POSITION

Depending on the importance of the issues, they can be decided by the Director General for
Taxation, or by the Secretary of State for Fiscal Affairs.

The Minister and the Secretaries of State have Cabinets with advisers and legal counsellors,
who draft the opinions, usually with the support of the specialized services of the Tax
Administration. The opinion is submitted to the member of the Government, who usually
accepts what is proposed.

The issues decided in the Tax Administration follow the same procedure. The question is
distributed to a tax official that gives his opinion, which is submitted to the hierarchical chain.
If the Director General has some doubts about the opinion given, he/she can ask for another
one, but, normally, tries to clear the question with the appointed expert.

TAX APPEALS

The Portuguese juridical system contains several instruments to challenge administrative
decisions, including tax administration’s ones.

If the taxpayer doesn’t agree with the tax administration decision, concerning for instance,
assessment, he/she can react through a hierarchical way or an administrative court dispute (or
both).

Hierarchical way
The taxpayer can present an administrative claim and a remedy.

The administrative complaint is a very simple and free-of-charge process, and consists in
asking the Tax Administration to change its decision. It is presented to the relevant District
Service Director who decides within 90 days. This complaint can be used to react against any
illegality of the assessment, within 120 days, and can be submitted by Internet.

The administrative appeal is addressed to the Minister of Finances and can be used when the
administrative complaint was dismissed.

Appeals are decided within 60 days, and can be revoked within 15 days. They have facultative
nature, meaning that the time until the decision is taken doesn’t suspend the time for
appealing to court.



Administrative court dispute

- Judicial objection
- Judicial opposition

The judicial objection is addressed to the tax court or to the DGCl’s Local Service that
established the estimation of the tax or where the taxpayer has his/her address or main office,
or where the assets are situated.

Its scope is to attack the estimation, but it can be also used to attack other tax acts, as, for
example, the non-recognition of tax benefits.

The time to propose this action is 90 days since:

- Term of payment — 30 days — after the notification of estimation;

- Notification of other tax acts;

- Writ of summons of the person responsible for a debt of a company, when it is not
able to pay it, on a tax enforcement process;

- The time of tacit dismissal;

After the dismissal of an administrative complaint, the taxpayer can present the judicial
objection within 15 days after being notified.

The judicial opposition is the means to react to a tax enforcement procedure.

30 days is the deadline to pay a tax liability. After that, a debt instrument is extracted with the
elements known by the Tax Administration, and the tax enforcement begins.

After the writ of summons, the debtor has 30 days to apply.

The judicial opposition is always presented in the tax administration Local Service of the
enforcement procedure, and sent to tax court having jurisdiction within 20 days. During this
time the Tax administration can revoke total or partially the act.

The judicial opposition can only be filed in the following situations:

- Tax inexistence or undue;

- Not standing debtor;

- False debit instrument;

- Prescription of the debt;

- Non notification of the estimation in the forfeiture time;

- Payment or voidance of the debt;

- Duplication of estimation;

- Other causes that don’t involve the appreciation of the legality of the estimation.

The debt collection will be suspended during the judicial opposition only when guaranteed.



TAX COURTS IN PORTUGAL

The Tax Courts in Portugal has three instances:

1* — Tax Courts in Lisbon and Oporto and Administrative and Tax Courts in others Circuits — the
only difference is that in Lisbon and Oporto the tax courts only deal with fiscal actions, while in
the other Circuits they deal with administrative and fiscal ones.

2" — Administrative Central Courts — South and North
3" - Supreme Administrative Court

The taxpayers must always apply to the 1* instance — the tax courts or the administrative and
tax courts.

The tax court’s decisions can be appealed to the Administrative Central Courts and to the
Supreme Administrative Court.

The appeals to the Supreme Court have as exclusive reasons: matter of law or when there are
two conflicting decisions concerning similar facts and matters. When the dispute is exclusively
related to matter of law, the appeal can be directly addressed to the Supreme Court without
being judged by the Administrative Central Court (per saltum).

The Tax Administration has a team of civil servants with law degrees to ensure the
Representation of the Public Treasury.

They act on behalf of the District Directors at the 1*" instance, of the Deputy Director General
for Tax Justice and Tax Litigation at the Administrative Central Courts and of the Director
General at the Supreme Court.

The functions are similar to barristers: they are lawyers, and after the distribution of the law
suit and the appointment of the Representative, he or she, will be responsible for it, and
everything goes on as if they have the power of an attorney. They are directly notified by
Court, act with hierarchical independence and can intervene in every procedural act.

The taxpayers have the right to appoint an attorney to represent them and they are even
obliged to when the law actions have a value over € 30.000. They have all the rights given to
parties in dispute.

The fiscal disputes in Court are like other disputes in any Court and the parties litigate in equal
positions.

The most frequent proceedings concerning fiscal matters are the judicial objection and the
judicial opposition.
In Portugal, judicial proceedings take a long time until the Res judicata (final judgment), being

frequent a delay for 4 years or more.

The Government is making an effort to solve this problem, through a lot of Tax Courts created
especially to deal with the backlog of cases.



TAXPAYER’S GUARANTEES

Resulting from the Constitutive principles of the Tax Administration taxation
activity.

Principle of limited reserve on Parliament legislative powers:

Only the Parliament or the Government, using a legislative authorisation, given by the
Parliament, can legislate in tax matters as far as it concerns the creation of taxes, tax
estimation, tax rates, tax benefits and taxpayers’ guarantees.

Decision and adequate decision period principles:

The Tax Administration is required to express its own opinion on all matters falling within its
scope, which may be submitted to it by a taxable person or by whom it may concern.

The proceeding must be concluded within 6 months. Failure to comply to this deadline, shall
be assumed as a tacit dismissal for the purpose of hierarchic or contentious appeal or judicial
opposition.

The celerity requirement concerning the determination of a citizen’s tax situation is also
connected with time limits set up to exercise the right to assess and to collect the respective
tax liability.

Since the 1% January 1998, the forfeiture period is 4 years, unless otherwise established by law.
In case of error or mistake clearly shown on a taxpayer’s tax return and on the application of
indirect methods, such period of time is of 3 years.

Access to judiciary powers

The access to tax litigation shall be assured in order to ensure full and effective protection of
all rights or interests established by law. All acts that may violate any legally protected rights or
interest are susceptible of an opposition or an appeal, under the provisions of the law.

The general duty of secrecy

The taxpayer’s tax situation, as well as any data of a personal nature obtained in the course of
a tax proceeding shall be protected by the duty of secrecy which oblige all the employees of
the Tax Administration. The secrecy duty is not challenged even by the disclosure of taxpayer
list with debts, but this situation is allowed by law.

Principle of consideration of the taxpa

The taxpayer’s tax return produced according to the law, as well as any accounting or
reporting data whenever such elements are organized according to the provisions of the fiscal
and commercial law shall be deemed to be true. Such presumption shall be disregarded in case
of facts provided for the provisions.

Right to Trier of facts

Within the scope of a tax proceeding, the Tax Administration shall endeavour to accomplish all
necessary efforts to satisfy the public interest and to reach the material truth, by its own
initiative.
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Cooperation principle

Both Tax Administration and taxpayers are subject to a mutual cooperation duty, concerning
information, notifications, clarification of well-founded doubts on the interpretation and
application of tax rules, personal access or through a representative to the taxpayer’s
individual files, publication of tax benefits, and previous communication of the beginning of
inspection or audit, among others.

Principle of participation:

The taxpayer is entitled to an “hearing right” in the decision-making whenever he is the
concerned party in the following previous situations: tax estimation; total or partial dismissal
of taxpayer’s requirements, complaints, appeals or applications; revocation of benefits or
administrative acts on fiscal matters; decision of application of indirect evaluation methods,
where there is no tax inspection report, completion of the tax audit report.

Guarantees resulting from the direct assignment of powers granted by law to
taxpayers in their relation with Tax Administration

Right to information

Taxpayers have the right to be informed about: the stage of his tax proceeding and the
foreseeable date for its conclusion; the existence and contents of non-confirmed malicious
prosecution and identification of the author thereof; their own tax situation. Taxpayers are
also entitled to obtain binding information about their tax position, on still pending pre-
conditions regarding tax incentives. Since 1% September 2009, a new proceeding has been
created, concerning binding information. Tax payers can ask the Tax Administration about the
interpretation that is given to a certain rule or rules in order to adapt their tax situation to the
interpretation of the Tax Administration. This information can be requested within a normal or
urgent time-frame. If normal, the Tax Administration has 6 months to reply, if urgent the
answer must be given within 15 days. Urgent replies are subject to a fee paid by the interested
party. The Tax Administration is competent to verify if the question shall be considered urgent
or normal.

Right to the well-grounded justification and notification

This right shall comprise de facto and de jure justification to be notified to the taxpayer
together with the decision upon notification. The justification may be briefly described and
shall always include the appropriate legal provisions, the quantification and qualification of the
tax events, and the assessment of the taxable income and payable tax. The notification must
also include the legal justification, the indication of the opposition procedures or any other
requirements laid down by law.

Right to compensation

The taxpayer is entitled to the payment of compensatory interest in case of a complaint free of
charge or judicial opposition, if there is evidence of an error imputable to the Tax
Administration which has given rise to an overpayment of tax debt. Compensatory interest
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shall also be attributed where the delay legally prescribed for a tax refund has not been
complied with; counting from 30™ day after a decision of voidance by Tax Administration
without a credit note having been processed; the reviewing of the taxable event by a taxable
person is carried out more than one year after his request, unless such delay is not attributable
to the Tax Administration. .

Tax inspection upon request by the taxpayer:

The taxpayer or a third person duly authorized and legally concerned may request a tax
inspection.

Payment of tax by instalments:

The taxpayer is entitled to pay any debts in connection with a tax enforcement procedure by
monthly equal instalments, upon request, except when we are dealing with debts resulting
from a tax withheld at source, a tax legally shifted to a third person, or Community own
resources. In order to make this payment by instalments, the taxpayer must present a
guarantee or nominate goods for seizure.

Right to reduction in the amount of fines:

The taxpayer is entitled to a reduction of fines paid upon request, provided that such request
is made before the regulatory offence suit is filed.

Such reduction depends on payment of fine being made and on the period of time during
which it is made:

e Within 30 days after infringement, but before written notice, participation,
denunciation and beginning of a tax inspection procedure — the fine will be paid by
25% of the minimum established for negligence;

e Paid after 30 days — 50%

e If the infringement is mere neglect and the request for payment is made until the end
of a tax inspection procedure — the fine is reduced to 75% of the minimum amount
established by law.

This right to a reduction in fines depends on the settlement of the taxpayer’s tax situation and
on the payment of the fine within 15 days after the reduction request or, in case of the third
situation mentioned above, on the notification to pay the fine.

IDENTIFICATION OF LOOPHOLES IN TAX LEGISLATION

The general idea is that, there are no loopholes in tax legislation, because of the principle that
rules in our juridical system, that it is plain and with no holes to be filled.

But, in practice and due to the fragmentation of the legal building, there are of course
loopholes.

The most important doctrine in Portugal teaches us that exception clauses, like for example
the tax benefits ones, are not able to be fulfilled by analogy, but the extensive interpretation is
admitted. The same is valid for tax penalties and criminal clauses.
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Concerning the substantive fiscal law, the same doctrine says that analogy is not accepted as a
way to integrate the loopholes, because of the principle of vagueness, which comes from the
legality principle. So, even in this case the solution is the extensive interpretation of the fiscal
laws.

But some authors are now admitting the analogy on fiscal laws, especially because of the fight
against fraud and fiscal evasion, and support their theory on the equality principle of all
taxpayers.

TAX ADMINISTRATION AND TAXPAYERS

The use of Internet has introduced a totally new way of communication between tax
administration and taxpayers.

Now it is possible, without leaving home to: pay taxes, consult tax situation — debts and fines -
extract certificates concerning assets, tax situation, among others.

Taxpayers can, also, present administrative complaints and administrative appeals, by
Internet.

Concerning the administrative complaints we are now developing an electronic tool in order to
permit the administrative reply also by Internet.

The most important functionality of Electronic Tax Administration, however, is the Electronic
Tax Return, which is used by more or less 70% of taxpayers.

The DGCI website also contains administrative rules, legislation concerning fiscal matters,
binding information, rolls of assets to sell in tax enforcement procedures, etc. It is also possible
to buy a seized asset, using the Internet.

DGCl is developing new tools in order to achieve a new level of communication with taxpayers.
The idea is to create a fiscal cluster where Tax Administration and taxpayers can communicate
on-line.

Legal amendments are being elaborated in order to allow notifications and procedural acts by
electronic means.
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